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THE TRAVELERS 


Annual Statements 


United States Government Bonds 
U.S. Government Guaranteed Bonds 


Other Public Bonds 


Railroad Bonds and Stocks . . 
Public Utility Bonds and Stocks 
Other Bonds and Stocks 


First Mortgage Loans 


Real Estate—Home Office 


Real Estate—Other 


Loans on Company's policies 
Cash on hand and in Banks . 


Interest accrued 


Premiums due and deferred 


All Other Assets 


*TOTAL 


United States Government Bonds 


Other Public Bonds 


Railroad Bonds and Stocks 4 
Public Utility Bonds and Stocks 
Other Bonds and Stocks ; 
Cash on hand and in Banks . 
Premiums in Course of Collection 


Interest accrued 


*TOTAL 


L. EDMUND ZACHER, President 


HARTFORD 


Las 


CONNECTICUT 


December 31, 1936 


THE TRAVELERS INSURANCE COMPANY 


(Seventy-third Annual Statement) 
ASSETS 

$313,501 ,227.00 
6,896, 650.00 

79,013,905 .00 
60 , 967 ,997 .00 
69,685 513.00 
42,577,767 .00 
58 , 335,379.46 
11,878,356 04 
49,251,497 76 
28 
68 
81 
46 
75 


Accident 
Reserves 


117/802'455. Special Reserve 


14,618, 386. 
8,101,907. 
27,258,231. 

582,081. 


$860 471,355.24 


Capital 
Surplus 


TOTAL 


Life Insurance Reserves 
and Health 


RESERVES AND ALL OTHER LIABILITIES 


$728 , 507,080.20 


Insurance 
: 10,222 682.17 


Workmen's Compensation and Lia- 
bility Insurance Reserves 


Reserves for Taxes 
Other Reserves and Liabilities 


52 074,099.39 
4,006 ,618.49 
2,519,128.84 
15 617,099.70 


$20 ,000 ,000.00 
27 524,646.45 


47 ,524,646.45 
$860 ,471,355.24 


THE TRAVELERS INDEMNITY COMPANY 


(Thirty-first Annual Statement) 

ASSETS 
$6,877 ,082.00 
1,951,908 .00 
1,429, 246.00 
1,265,442 .00 
12,021,111.00 
1,457,775 .60 
1,743,755 .96 
85,545.05 


$26, 831,865.61 


Reserves . 


Special Reserve 
Capital 
Surplus 


TOTAL 








United States Government Bonds 


Other Public Bonds 


Railroad Bonds and Stocks : 
Public Utility Bonds and Stocks 
Other Bonds and Stocks . 

Cash on hand and in Banks . 
Premiums in Course of Collection 


Interest accrued 
All Other Assets 


*TOTAL 


Reserves for Taxes ‘ 
Other Reserves and Liabilities 


$3,000 000.00 
6,909 ,966.20 


RESERVES AND ALL OTHER LIABILITIES 
Unearned Premium 


and Claim 
a $8, 159,709.45 
376,411.35 
481,253.91 
7,904, 524.70 


9,909 , 966.20 
$26, 831,865.61 


THE TRAVELERS FIRE INSURANCE COMPANY 


(Thirteenth Annual Statement) 

ASSETS 
$11,716, 788.00 
500 , 376.00 
1,053 ,013.00 
2,709 483.00 
3, 321,986.00 
2 
1 


Unearned 
Reserves 


Special Reserve 
Capital 
Surplus 


,127,000.35 
, 509 , 243.50 
120,396.19 

17,569.30 


$23,075,855 34 TOTAL 





United States Government Bonds 
Cash on hand and in Banks . 


Interest accrued 


*TOTAL 


Premium 


Reserves for Taxes. 
Other Reserves and Liabilities 


$2,000 000.00 
5 031,973.70 


RESERVES AND ALL OTHER LIABILITIES 


and Claim 
$12,986, 616.90 
481,068.74 
102 ,060.47 
2,474,135 .53 


7 031,973.70 
$23 ,075 ,855 .34 





THE CHARTER OAK FIRE INSURANCE COMPANY 


(Second Annual Statement) 
ASSETS 


$1,005 055.00 
213,365.08 
5,356.78 


Capital . 
Surplus 


$1, 223,776.86 


TOTAL 


Reserves for Taxes 


$500,000.00 


RESERVES AND ALL OTHER LIABILITIES 


$ 1,164.52 


722,612.34 
1,222 ,612.34 
$1, 223,776.86 


All bonds not in default are valued on the amortized basis arid all other bonds and stocks at valuations provided by the National Association of 
Insurance Commissioners. 
*Assets include securities deposited with State and other authorities, as required by law: 
The Travelers Insurance Company $19,705,962.00; The Travelers Indemnity Company $1,199,089.00; The Travelers Fire Insurance 
Company $683,000.00; The Charter Oak Fire Insurance Company $300,000.00. 


ALL FORMS OF LIFE, CASUALTY AND FIRE 
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Editorial 


Trust Research With What? 


ANKING is going in for research in 

a big way. The American Bankers 
Association has made it a major activity. 
The Association of Reserve City Bank- 
ers is planning an extensive research 
campaign. The New York State Bank- 
ers Association proposes establishment 
of an Institute for Banking Research. 
Other state associations are studying 
plans for research in banking. 

Trust business is definitely in the pic- 
ture. In fact, the A. B. A. has given it 
primary attention through the creation 
of a Trust Research Department of the 
American Institute of Banking. Other 
interested organizations contemplate the 
inclusion of trust business in their stud- 
ies. 


This trend toward research in bank- 
ing is not only a very constructive move- 
ment but an entirely logical one. For 
years there has been extensive banking 
research carried on by various agencies. 
But it has been research into the “how” 
and not into the “why.” There is a mass 
of information available on how to run a 
bank, how to operate a trust department, 
how to administer estates and the like. 
Yet there is very little data by which to 
correlate the play of external forces—of 
economic, social and political develop- 
ments—upon banking. In other words, 
banking has not yet learned why it re- 
acts as it does to major changes in con- 
ditions. 

Trust business, perhaps, is more in 
the dark on this question than other fields 
of banking and likely to be the last to 
find the answers. The reason is simple. 


Banking has the facts to work with while 
trust business does not. Comprehensive 
statistics concerning various phases of 
banking activities have been published 
by official sources for many years. Official 
trust statistics are new, incomplete and 
unscientific. 

Some states do publish a few figures 
on trust companies. The Comptroller of 
the Currency makes a rather comprehen- 
sive statistical report on the activities of 
trust departments of national banks. Un- 
fortunately, because of the lack of uni- 
formity in trust department accounting 
methods, the reported figures have little 
real value. 


Trust men are beginning to discover 
this condition at first hand. Studies of 
costs and charges being made in different 
parts of the country are running head-on 
into the dual problem of the difference in 
accounting systems and the absence of 
figures with which to make comparisons. 
Detailed analysis, which.is another name 
for research, can only be carried on with 
all the facts at hand. The facts of trust 
business can only be reflected through re- 
liable statistics. 

So far, efforts to develop a system of 
trust statistics have not been successful. 
There has been considerable difference of 
opinion as to uniform bases for compila- 
tions. Moreover, owing to.the confiden- 
tial nature of the business, many trust 
men have an almost hereditary aversion 
to the publication of trust figures. At 
the same time, regulatory bodies are hes- 
itant to impose arbitrary requirements 
on trust departments which might com- 
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pel, in some instances, the abandonment 
of long-established methods. 

Nevertheless, if there is to be real 
trust research, the facts must be obtain- 
able. It would seem that the first un- 
dertaking of the new program for trust 
research would be to find the tools of its 
trade. 


Trust Directors 


HIGHLY constructive and interest- 

ing proposal for overcoming possi- 
ble domination of trust departments by 
the commercial side of the institution has 
been advanced by Blaine B. Coles, presi- 
dent of the Trust Division, A.B. A. As 
a far preferable alternative to the major 
surgical operation of divorcing banking 
and trust business, with the consequent- 
ly vital loss of blood to both, Mr. Coles 
suggests consideration of a plan for set- 
ting up a Board of Directors of the Trust 
Department as the governing body. 


Although much lip-service is given to 
the equal and distinctive status of the 
trust department, all too few are repre- 
sented on the board of directors, and 
cases have been known where the trust 
department has had no vote even on the 
Trust Investment Committee. In some 
instances an equivalent to such a Board 
of Trust Directors has already been ef- 
fected by a governing Trust Committee 
with adequate representation of trust of- 
ficials, and responsible directly to the 
president. 


The situation, particularly found in 
the smaller institutions, of making the 
trust executive head responsible to va- 
rious bank officers other than the presi- 
dent, is totally unjust and fraught with 
dangers. Mr. Coles has, in his sugges- 
tion, gone straight to the heart of the 
problem of potential “conflicts of inter- 
est.” 

In this connection it is interesting to 
cite an unusual trust company charter, 
that of the Bank of New York & Trust 
Company, which provides for a self-per- 
petuating Board of Trustees. Of chief 
import is the real “continuity of manage- 
ment” which such a plan of succession 
provides. 
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Investment Latitude 


HE time-honored Pennsylvania rule 
forbidding the investment of trust 
funds in stocks, in the absence of express 
authority to the trustee, may soon be 
abandoned in the jurisdiction of its 
origin. Companion cases directly on 


the question of the right of a trustee, 
with discretionary powers only, to in- 
vest the principal of an estate in com- 
mon and preferred stocks of corporations 
are now before the Supreme Court of 
Pennsylvania. 


Both cases,* Estate of Donovan and 
Estate of Van Court Carwithen, have 
been appealed from a decree of the Or- 
phans’ Court of Philadelphia County, 
completely upsetting the established rule 
in Pennsylvania. These actions were in- 
stituted by the Pennsylvania Company 
for Insurances on Lives and Granting 
Annuities of Philadelphia, which sought 
authority to make investments in stocks 
and protection from claims of surcharge 
arising out of the fact of such invest- 
ments. 


In both cases the lower court was di- 
vided three to two. Nevertheless, in one 
case at least, there appears to be a rea- 
sonable expectancy that the decision of 
the Orphans’ Court will be upheld. In 
such event it is to be expected that there 
would be a far-reaching impact upon oth- 
er states which follow the Pennsylvania 
rule. 


*Reported in 64 Trust Companies 255 (Feb. 
1937). 


Continuity of Management 


The fact that the turn-over in the per- 
sonnel has been practically nil for the 
past several years assures a trained, ex- 
perienced and loyal group of employees 
which, coupled with more modern me- 
chanical equipment installed during the 
past year gives us a well-manned and 
equipped organization with which to 
handle the increase in business which we 
confidently expect the future to bring. 


From annual report of Ryburn G. Clay, presi- 
dent of the Fulton National Bank, Atlanta, Ga. 





Trends in the Trust Field 


A Summary of Current Events of Interest to Trust 
Institutions 


x ¥ 


By HENRY E. SARGENT 


Investment Policies 


During March leading New York trust 
institutions favored the purchase of 
bonds of short or intermediate maturities 
for trust accounts while awaiting better 
opportunities for investments. Buying 
was not confined to Governments. Pre- 
ferred stocks were recommended where 
appropriate. Pressure from beneficia- 
ries is causing the continued purchase of 
common stocks although not to the ex- 
tent that prevailed prior to more recent 
market conditions. 

The policy of including a reasonable 
proportion of common and preferred 
stocks in the investment of estates is be- 
coming widely accepted. Recent devel- 
opments are significant. A decision by 
a lower court in Philadelphia would up- 
set the established Pennsylvania rule. 
The judiciary committee of the New Jer- 
sey Senate has reported out favorably a 
bill to permit trustees to invest trust 
funds, upon court order, without literal 
regard to the legal list or the terms of 
the trust instrument. 


Inflation Talk 


Mid-month gossip in Washington was 
largely devoted to speculation over the 
resumption of forecasts of inflation. One 
New York newspaper brought the ques- 
tion prominently to the fore. Remarks 
by several Government officials gave rise 
to discussion of the subject. Neverthe- 
less, competent Washington observers 
were of the opinion that serious inflation, 


in any of its various forms, was not im- 
minent. 


Common Funds 


It will be several months, at least, be- 
fore regulations authorizing the estab- 
lishment of common trust funds by trust 
departments will be issued by the Board 
of Governors of the Federal Reserve Sys- 
tem. The board is giving sympathetic 
attention to this question. But many 
other matters are pressing for action and 
there are a number of difficulties yet to 
be overcome before the common fund idea 
will become a reality. 


From a regulatory viewpoint the prob- 
lems yet to be solved in connection with 
common trust funds are self-evident. 
There is the question of the avoidance of 
self-dealing at the time of the original 
set-up of a common fund. There is the 
question of closing the door against 
banks virtually operating investment 
trusts by opening up common funds to 
living participants on a broad scale. 
There is the important question in with- 
drawals from common funds as to wheth- 
er they would be in cash at all times or 
whether in mixed assets under certain 
circumstances. Also the relative posi- 
tions of small and large participants in 
the same common trust fund may have 
to be weighed. 


Meanwhile interest in the common 
fund method for trust investments is 
nation-wide among trust men. The pro- 
posal is being studied extensively in con- 
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nection with efforts to reduce operating 
costs. and increase earnings. 


Investment Counsel 


An investigation of the activities and 
qualifications of investment counsel is 
next on the list of studies to be made by 
the Securities and Exchange Commis- 
sion. The result is expected to be the 
regulation of these agencies according to 
standards to be established. Many well 
‘known investment counsel firms welcome 
the Commission’s inquiry as leading to 
greater stabilization in the business. The 
investigation is of particular interest to 
trust men because of the efforts of in- 
vestment counsel to deveiop business 
from trust departments and through es- 
tates in trust. 


Separation Proposal Out 


The Securities and Exchange Com- 
mission appears to have abandoned any 
thought of recommending to Congress 
the separation of trust departments from 
commercial banks in connection with 


legislation to be proposed concerning 
trustees under corporate indentures. On 


the contrary the Commission seems to 
have been giving some thought to the 
possibility of limiting the function of 
trustee under bond issues exclusively to 
strong trust institutions. 


In Washington it is felt that too much 
emphasis has been given to the sugges- 
tion for the possible segregation of trust 
business from banking contained in the 
SEC report to Congress last June. It is 
pointed out that this proposal was made 
only as an alternative, and as a last al- 
ternative, to the modernization of the 
terms of indentures and enlargement of 
the active duties of trustees. Further- 
more, continued study of the subject has 
indicated very clearly to the Commission 
the inherent obstacles in the way of an 
outright divorcement of any trust func- 
tions from banks. 

Recommendations to Congress for leg- 
islation in this field from SEC may await 
the conclusion of the study of corporate 
reorganizations and protective commit- 
tees, of which the inquiry into trustees 
under indentures was a part. A report 
on protective committees for foreign 
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bonds is expected shortly, among others. 
Nevertheless, some Washington observ- 
ers have reason to believe the early in- 
troduction of a bill affecting corporate 
trustees is entirely probable although no 
action by Congress would be forthcoming 
for months. 


Uniform Report Forms 


The Permanent Committee on Stan- 
dardization of Bank Report Forms has 
circularized state bank supervisors in the 
various states asking for copies of all re- 
port forms and questionnaires used by 
them in connection with the supervision 
of trust departments. This is the first 
concrete step in the direction of the prep- 
aration of uniform trust department ex- 
amination forms to be recommended for 
general adoption by the states. 


Lonergan Amendment 


Senator Lonergan, Dem. Conn., is pre- 
paring to reintroduce in the Senate his 
amendment to the revenue act exempting 
from estate taxes the proceeds of life in- 
surance trusteed with the Treasurer of 
the United States for the purpose of 
paying such taxes. Consideration is be- 
ing given to the possibility of broadening 
the proposal particularly in the respect of 
exempting the proceeds of insurance 
trusteed with others besides the Treas- 
urer of the United States. 


The Lonergan amendment has failed 
of enactment twice. It was first intro- 
duced at the 1935 session of Congress 
and again in 1936. House support for the 
measure was lacking at both sessions and 
there was definite opposition: by the 
Treasury. Some Treasury officials esti- 
mate that enactment of the Lonergan 
amendment would mean an annual loss 
of revenue to the Government of $30,000,- 
000. 


However, the present indications are 
that proponents of the measure are pre- 
paring to push the proposal at this ses- 
sion of Congress with some hope of suc- 
cess. Life underwriters regard the plan 
as sound and of potential benefit both to 
the public and the life insurance business. 
There is a difference of opinion among 
trust men. Some regard the amendment 
as a step in the right direction and favor 
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it on the principle that if the original 
form is broadened the creation of life 
insurance trusts will be stimulated. Oth- 
ers consider that the passage of the 
amendment would result in discrimina- 
tory legislation inimical to the estab- 
lishment of life insurance trusts. 


Tax Legislation 


Congress is not expected to pass a 
new income tax bill until late in the cur- 
rent session, possibly not before mid- 
summer. Washington believes the re- 
cently appointed Under Secretary of the 
Treasury, Roswell Magill, will be an im- 
portant factor in shaping future admin- 
istration policies on taxation. He is re- 
garded as “business-minded” on taxes 
and is popular at the Capitol. Under 
Secretary Magill has already aligned 
himself with the movement for the elim- 
ination of duplication in state and Fed- 
eral taxes. 


Trustee’s Fees Deductible 


Without a formal ruling the Bureau 
of Internal Revenue has let it be known 
that it will not, at this time, reverse the 
present policy under which trustees and 


custodian’s fees are allowable deductions 
from income tax returns as business ex- 
penses. This policy was stated in I. T. 
2751, January, 1934, holding that all the 
ordinary and necessary expenses paid or 
incurred during the taxable year with 
respect to the management, protection 
and conservation of properties producing 
taxable income should be allowed as de- 
ductions in computing net income. 


Last fall internal revenue collectors in 
several districts began disallowing de- 
ductions for trustees’ and custodians’ 
fees on the assumption that the revenue 
bureau was preparing to revoke its 1934 
decision. There were even suggestions 
that a new ruling might be made to ap- 
ply retroactively. Trust men in close 
touch with the situation were greatly 
concerned. Strong representations for 
the continuance of the existing policy 
were made to the bureau on the grounds 
of public policy. The most recent atti- 
tude of the bureau is regarded as re- 
moving a serious threat to the welfare of 
trust business. 


Gift Tax Returns 


A highly significant announcement by 
Internal Revenue Commissioner Helver- 
ing calls attention to the provisions of 
the Gift Tax provisions of the revenue 
law under which recipients of gifts, as 
well as donors, are required to make re- 
turns. “The gift tax”, he said, “is paid 
by the donor and all gifts of future in- 
terest in property and of $5,000 or more 
to any one donee, must be reported. The 
first $5,000 of a gift, other than of a 
future interest, to any one donee is ex- 
empt from taxation.” 


The announcement was precipitated 
by the recent decision of the United 
States Circuit Court of Appeals for the 
Seventh District in the case of Commis- 
sioner v. Wells. The court upheld a de- 
cision by the United States Board of 
Tax Appeals to the effect that certain ir- 
revocable trusts were not gifts of future 
interest and therefore were entitled to 
the $5,000 exemption. Several other 
cases have been decided similarly. As a 
result the present gift tax regulations 
are completely at variance with the most 
recent court decisions on whether or not 
an irrevocable trust is a gift of a future 
interest. The question is likely to go to 
the Supreme Court for final determina- 
tion. In the meanwhile, as announced 
by Commissioner Helvering, the bureau 
is standing pat on its regulations. 


An Opportunity 


The Bureau of Internal Revenue offers 
the corporate fiduciary associations of 
the country an opportunity for highly 
constructive activity. A departmental 
committee has been created to devise a 
simpler form of return for Federal In- 
come Taxes. Special consideration is to 
be given to the elimination of present re- 
quirements for detailed and itemized 
statements where not essential. 

The Bureau invites suggestions from 
the public. Recommendations from or- 
ganized groups of trust men would carry 
considerable weight particularly where 
they reflect the local or regional problems 


of fiduciaries. 
KK RK 
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It’s Our Job to Manage 


Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients. 


CitTy BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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The New American Monetary Pattern 


An Outline of Monetary Developments and Policies of the 
United States 


HENRY MORGENTHAU, JR. 
Secretary of the Treasury of the United States 


From a discussion before tri-college conference on public affairs at Harvard 
University, February 27, 1987 


policy? In the domestic field our 
goals are: 


W eatic are the goals of monetary 


(1) To attain and, once attained, to 
maintain reasonably equitable and stable 
income relationships among the different 
groups: workers, farmers, business men, 
investors, etc. 

(2) To prevent marked fluctuations or 
sharp trends in wholesale price levels. 

(3) To maintain a moderately stable 
cost of living. 

(4) To foster steadily increasing em- 
ployment, rising incomes, and an order- 
ly expansion of business activity. 


In the international field our goals are: 


(1) To maintain that position of the 
dollar with reference to other currencies 
that will encourage an increasing domes- 
tic and foreign trade, and thereby help 
raise the standard of living and promote 
peace. 

(2) To eliminate broad fluctuations in 
exchange rates without sacrificing sov- 
ereignty over our monetary policy. 

(3) To facilitate the smooth and easy 
adjustment of international payments 
and foster stability of foreign monetary 
systems. 

(4) To avoid competitive depreciation 
of currencies. 


On Uncharted Seas 


These are the objectives. They are 
not to be easily or quickly attained. We 
are not even certain they can be closely 
approached. Whatever its merits in 
theory, the old pattern of monetary sys- 
tem, with its presumed reliance on auto- 
matic operation, can hardly be said to 


have promoted the foregoing objectives. 
The new pattern which is evolving places 
its emphasis on “control” or “manage- 
ment.” We do not yet know exactly the 
final pattern that will emerge. Whether 
with it we shall be better able to ap- 
proach the goals I have just mentioned 
remains to be seen. We think we shall. 

We are, in a sense, on uncharted seas, 
and we must proceed cautiously; we have 
to test and verify each step, and go only 
so fast as we can see clearly ahead. 

The numerous monetary measures and 
regulations adopted in the past four 
years, though designed to meet problems 
as they arise, are not a collection of hap- 
hazard devices. They fit into a pattern, 
into a sequence that—with possibly one 
exception—is leading us in the direction 
of the objectives I enumerated above.*** 


Gold Control 


The old pattern, patched up after the 
war, broke down under the impact of the 
depression. Just when the old pattern 
began to weaken is difficult to say. The 
crumbling became apparent to most ob- 
servers in 1931. 

The failure of the Credit Anstalt Bank 
in Austria was followed, as you remem- 
ber, by a run on banks in Germany 
which, in turn, led to a drain of gold 
from the Reichsbank and the Bank of 
England. Before the year was over Eng- 
land, Japan, and the Scandinavian bloc 
had left the gold standard and several 
countries had imposed exchange restric- 
tions. By the end of 1932 six more coun- 
tries had gone off gold and a half dozen 
others had adopted exchange controls. 
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In March 1933 we joined that large 
group of countries which were deter- 
mined to begin the process of recovery 
with the aid of a new monetary pattern. 


Break from Old Order 


In March 1933 the United States 
broke away from the shackles of the old 
order and the new pattern began to 
emerge. The first step was for the Gov- 
ernment to take control of internal gold 
holdings. 


(1) On March 6 the banks were pro- 
hibited, by Presidential proclamation, 
and Government offices were prohibited, 
by order of the Secretary of the Treas- 
ury, from paying out gold. The increase 
in gold hoarding was thus immediately 
stopped. 

(2) Successive actions beginning with 
the Executive Order of April 5 required 
gold and gold certificates to be surrend- 
ered, and thus complete control of all 
monetary gold in the United States was 
achieved. 

(3) On June 5 Congress declared “gold 
clauses” invalid, thereby severing dollar 
transactions from gold. 


The second and overlapping step was 
for the Government to take control of 
the external flow of gold. 


(1) The Presidential proclamation of 
March 6 and the Executive Order of 
March 10 prohibited the export of gold 
except under regulations or licenses. 

(2) On April 20 an Executive Order 
defined the authority of the Secretary of 
the Treasury to issue licenses to export 
or earmark gold, for transactions in for- 
eign exchange, transfers of credit abroad, 
and exports of currency and coin. 


Monetary Objectives 


The United States Government was 
then in a position to declare to the world 
its monetary independence. 

While the World Economic Conference 
was in session in London waiting for the 
United States to distribute largesse in 
the form of generous debt remissions, 
additional credits, tariff reductions, an 
over-valuation of the dollar, and a return 
to the fetters of the automatic gold stan- 
dard, the President sent a message which 
unequivocally stated our monetary inde- 
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pendence and our new monetary objec- 
tives. 

I can do no better than quote from that 
historic message of July 2, 1933: 


“. . . old fettishes of so-called inter- 
national bankers are being replaced by 
efforts to plan national currencies with 
the objective of giving to those curren- 
cies a continuing purchasing power 
which does not greatly vary in terms of 
the commodities and need of modern 
civilization. Let me be frank in saying 
that the United States seeks the kind of 
a dollar which a generation hence will 
have the same purchasing and debt pay- 
ing power as the dollar value we hope 
to attain in the near future. That ob- 
jective means more to the good of other 
nations than a fixed ratio for a month 
or two in terms of the pound or franc. 
Our broad purpose is the permanent 
stabilization of every nation’s currency.” 


Effective Control Machinery 


The Government was now confronted 
with the task of developing a mechanism 
of control to give effect to our new policy. 

On August 29 sales to industry and 
abroad of newly-mined domestic gold 
were authorized by Executive Order. 

On October 25 the Reconstruction 
Finance Corporation was authorized by 
Executive Order to acquire newly-mined 
domestic gold. The rate at which gold 
Was acquired was announced from time 
to time, and varied from an amount 
equivalent to $29.00 to $34.45 per ounce 
during the period of acquisition. 

On January 30, 1934, the Gold Reserve 
Act amplified and consolidated the essen- 
tial instruments of control. 


(a) Title to all gold of the Federal 
reserve banks was transferred to 
the United States. 

(b) The Act of May 12, 1933, had al- 
ready authorized the President by 
proclamation to fix the weight of 
the dollar and had placed the low- 
er limit at not less than 50 percent. 
This Act provided that the weight 
of the gold dollar was not to be 
fixed at more than 60 percent of 
its existing weight. 

A Stabilization Fund of two bil- 
lion dollars was established. 
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(d) Previously existing provisions of 
law relating to the power of the 
Secretary of the Treasury to buy 
and sell gold were revised. 


On January 31, 1934, the weight of the 
gold dollar was fixed by proclamation of 
the President at 15-5/21 grains of gold 
9/10th fine. On the same day purchase 
of gold was authorized at $35 per ounce, 
less % of one percent, and it was an- 
nounced that gold would be sold for ex- 
port to foreign central banks whenever 
our exchange rates with gold standard 
currencies reached the gold export points 
so fixed. 


A Major Step 


The period of active international co- 
operation began with the tripartite ar- 
rangement. 

Confronted with an acute European 
monetary situation that not only threat- 
ened to develop into a period of disas- 
trous competitive depreciation but, more 
seriously, held grave possibilities of in- 
ternational political break-down, the gov- 
ernments of the United States, Great 
Britain, and France made, on September 
26, 1936, an announcement which consti- 
tuted a major step toward international 
cooperation in monetary policy. 

These three governments _ stated, 
among other things, that they proposed: 
Taking into full account the requirements 
of internal prosperity, to maintain the 
greatest possible equilibrium in the sys- 
tem of international exchange and to 
avoid to the utmost extent the creation 
of any disturbances of that system by 
internal monetary action. 

The three governments invited the co- 
operation of other nations to realize the 
policy laid down in the declaration. 

To further implement this statement, 
the Secretary of the Treasury an- 
nounced, on October 14th, that gold 
would be sold to the exchange equilization 
or stabilization funds of those countries 
whose funds likewise were offering to 
sell gold to the United States on terms 
advantageous to the United States. 

France and Great Britain were named 
as complying with the conditions, for the 
purchase of gold from the United States. 
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On November 24, 1936, Belgium, the 
Netherlands, and Switzerland indicated 
their adherence to the principles con- 
tained in the tripartite announcement, 
and these countries were ‘added to the 
list of countries to which the United 
States would sell gold. 


To protect the domestic economy from 
effects of abnormal international gold 
movements the treasury, on December 
24, 1936, began a policyce of “sterilizing” 
gold acquisitions whenever conditions 
justify. To date about 190 million dol- 
lars worth of gold has been placed in the 
inactive account. 


Death Tax Increase Abandoned 


Because times are “too hard” to justify 
imposition of heavier taxes on beneficiaries 
of estates, the Saskatchewan legislature 
has abandoned its proposal to reduce ex- 
isting exemptions under the _ succession 
duties act. Attorney General T. C. Davis 
announced the government’s decision to the 
committee. 
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The Estate of Abraham Lincoln 


Historical Documents Reveal Record of Administration 


H. E. PRATT 
The Abraham Lincoln Association, Springfield, Ill.* 


ARLY in April, 1865, Mr. Justice 
David Davis, of the United States 
Supreme Court, left his home in Bloom- 
ington, Illinois, for Chicago to sit with 
District Judge Thomas Drummond on 
the bench of the United States District 
Court. Circuit duties were then a func- 
tion of each justice of the United States 
Supreme Court. The Court had not 
opened on the morning of Saturday, 
April 15th, when news of the death of 
President Lincoln flashed over the city. 
Business was suspended, political dif- 
ferences laid aside, all protests forgotten 
and an atmosphere of grief enveloped 
the city. Lincoln the man, alone was re- 
membered as mourners filled the Federai 
building. The court called to order, Jus- 
tice Davis arose, his massive counten- 
ance portraying his great personal loss. 
“This nation,” he said, “is stricken by a 
great calamity and a great 
sorrow. The President of 
the United States has been 
murdered. Atrocious 
crimes, with a few parellels 
in history have been com- 
mitted. Let us take a day 
for reflection and meet on 
Monday and give public ex- 
pression to our feelings and 
duties.” 


*The material contained in 
this article is one of numerous 
compilations resulting from the 
Association’s extensive research- 
es, and its publication coincides 
with the one hundredth anniver- 
sary of Abraham Lincoln’s ad- 
mission to the Bar. 
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Justice Davis Takes Charge 


At noon came a telegram from Robert 
Lincoln: “Please come at once to Wash- 
ington to take charge of my father’s af- 
fairs.” In response to this urgent re- 
quest Davis set out immediately for 
Washington, where he found Mrs. Lin- 
coln prostrated with grief. 

Stricken by the death of his friend, he 
wrote to his brother-in-law, Judge Julius 
Rockwell, who had served in Congress 
with Mr. Lincoln and had signed Rob- 
ert’s bond when he entered Harvard Col- 
lege: “The terrible crimes which have 
saddened the country as the country was 
never saddened before, and the length 
and breadth of which cannot now be told, 
brought me here. I should have come, 
anyhow, but Lincoln’s son telegraphed me 
to come on and take care of his private 
affairs. 


“T could not avoid the re- 
sponsibility and care. I 
went on with the remains 
to Baltimore, Saturday, and 
have been busy getting his 
papers ready to take to II- 
linois. They will be ready 
today, I hope, and I will re- 
turn direct to Chicago to- 
morrow.” 


Judge Davis, upon exam- 
ination in Washington, 
found the financial affairs of 
Mr. Lincoln in good shape. 
Checking over the Presi- 
dent’s personal papers and 
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his bank accounts at Riggs & Co. and the 
First National Bank in Washington, he 
was able to estimate the estate very 
closely. He brought to Springfield the 
President’s last four salary warrants, un- 
cashed, in the amount of $7,921.23. He 
also brought an uncashed draft for 
$133.00 from the President’s last law 
partner, William H. Herndon. The 
source of this draft is explained in Mr. 
Herndon’s letter which follows: 


Springfield, Ill. Feby. 11th 1865 


His Exe. A. Lincoln 
Dear Friend 
Enclosed is draft for one hundred & thirty 
three dolls. in your favor. It comes this way— 
I have collected— 
1 Gold Watch 
Shockly-Log Co. 
Chatterton 
Com & Co. 
Wilson—Ohio 
Hinman—Criminal 
Cost—Fedrl Court fees 


$75.00 
45.00 
25.00 
35.00 
25.00 
41.00 
25.00 


2/ $271.00 

$135.50 
Paid Enoes—Clk $25.00 half yours 12.50 
$123.00 
Borrowed of you at Washington 25.00 
$148.00 
133.00 
$ 15.00 
I owe you fifteen dollars and will send it to you 
sometime. I kept, rather, gave away the watch 
to my girl, thinking it worth seventy-five dollars. 
doing you justice, I think. The reason why I do 
not send the fifteen dollars now is because I made 
a mistake in my calculations & bought the bill 
with that error out of view ... I am toddling 
on tolerably well, just making ends meet, but that 
is enough for me or any man in this world at 
this time. Above all I am a sober man, and will 

keep so the balance of my days. 

Your friend 
W. H. Herndon 


Draft 


No will of the President being found, 
Mrs. Lincoln and her son Robert ad- 
dressed a letter to the Judge of the 
County Court of Sangamon County 
(Judge N- M. Broadwell), asking that 
Letters of Administration be granted to 
David Davis. On June 14th, 1865, 
Judge Davis in the Sangamon County 
Court made affidavit of the “decease of 
Abraham Lincoln on or about the 14th 
day of April, A. D. 1865, Intestate as it 
is said and that his Estate will probably 
amount to the sum of $85,000; that said 
Abraham Lincoln left at the time of his 
decease, Mary Lincoln his widow, and 
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Robert T. Lincoln and Thomas Lincoln 
his children.” 

Letters of administration were grant- 
ed to Judge Davis on June 16 and he 
immediately took the oath to “well and 
truly administer” the estate, and signed 
an administrator’s bond for the amount 
of $160,000 with John T. Stuart, Lin- 
coln’s first law partner, as surety. 


Estate Assets 


The Herndon draft and the uncashed 
salary warrants were deposited in the 
Springfield Marine Bank to the account 
ot David Davis Administrator. Mr. 
Lincoln had carried an account in the 
Marine Bank from 1853 to the time of 
his death. On leaving Springfield in 
February 1861, Mr. Lincoln left notes 
due him totaling $9,337.90, a Springfield 
City Bond for $666.67, and a cash de- 
posit of $600 in the hands of Robert Ir- 
win, Secretary of the Marine Bank. Pay- 
ment on these notes with interest had in- 
creased the deposit to $4,548.69. The 
remainder of the notes were sold to the 
bank by Judge Davis for $4,500. These 
items brought the bank deposit up to 
$17,098.64 on June 16, 1865. 


Four days later Davis directed the 
Marine Bank to purchase $17,000 worth 
of United States Seven-thirty bonds of 


1865. These bonds were purchased 
slightly under par, costing the Estate 
$16,915. Upon his return to Washing- 
ton in July 1865, Judge Davis received 
from Mr. Harrington of the Treasury 
Department $49,000 in United States 
Government bonds of the July 1861 is- 
sue, payable twenty years from date. Mr. 
Lincoln also owned $8,000 in “Five- 
twenties of 1862.” This bond issue of 
February 25, 1862, bearing six per cent 
interest was redeemable after five and 
payable twenty years from date. 

The interest on the bonds was payable 
semi-annually in gold. Justice Davis 
also received a certificate of temporary 
loan for $2,781.04 at six per cent pay- 
able in currency. 

Mr. Lincoln had on deposit in Wash- 
ington at Riggs and Company $1,373.53 
and $381.66 in the First National Bank. 
Thus there was turned over to the ad- 
ministrator in Washington a total of 
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$61,536.23 in bonds and cash. This 
amount added to the deposit in the Mar- 
ine Bank made a total of $78,634.87 in 
bonds and cash belonging to the estate. 
Judge Davis opened an account as Ad- 
ministrator with the First National 
Bank in Washington, on July 25, 1865. 

The semi-annual interest payment, 
$1,710 in gold, on the $57,000 of 6% 
bonds, was sold at 143%, netting the es- 
tate $2,445.30. This amount with the 
$1,373.35 transferred from Riggs and 
Company to the First National with the 
$381.66 on deposit there, a total of $4,- 
200.49, was invested at par in $4,200 of 
United States Seven-thirties at 1865. 

The United States Certificate of De- 
posit for $2,781.04 with interest of 
$88.36, was used by the administrator on 
August 24, 1865, to purchase $2,850 
worth of 7/30 bonds. These were the 
last bonds purchased for the estate by 
the administrator. He now held $81,050 
of government securities. 


Progress of Administration 


In January 1866 General Skinner, 
Treasurer of the United States, paid 


Justice Davis $847.83 for the April 1865 
salary of President Lincoln. In the pre- 
vious month Congress had appropriated 
a year’s salary [$25,000.] to Mrs. Lin- 
coln minus any payments already made 
the President or his estate during the 
year March 4, 1865, to March 4, 1866. 


Judge Davis as administrator did not 
give notice in Springfield until May 2, 
1866, for all persons having claims 
against the estate to present them for ad- 
justment. The Illinois State Register and 
the Illinois State Journal published the 
notice to comply with the law of the 
state. The only claim filed was one for 
$11.00 to Allen N- Ford for four years’ 
subscription to the Illinois Gazette. Mr. 
Ford, editor of the Illinois Gazette 1840- 
1866, had been a friend and supporter 
of Mr. Lincoln. He was one of the anti- 
Nebraska editors of the state who, in 
the Decatur convention, February 22, 
1856, drafted a platform and appointed 
the state central committee which called 
the first Republican state convention in 
Illinois. No claims for. accounts of 
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Mrs. Lincoln were filed against the es- 
tate. 


The inventory of the estate as sub- 
mitted to the court on November 29, 
1866, listed $57,000 in government bonds; 
temporary loan of $2,781.04, treasury 
warrants for salary $8,769.06, Spring- 
field Marine Bank $9,044.41 and deposits 
in Riggs & Co. and the First National 
Bank in Washington $1,755.19. This in- 
ventory total had all been invested in 
government securities by the adminis- 
trator. 


The administrator also held ten per 
cent notes due Mr. Lincoln to the amount 
of $4,427.69. The major part of this 
amount was a note given in 1859 by 
Norman B. Judd for $3,000 at ten per 
cent which netted the estate $5,400 when 
paid September 2, 1867. Of interest is 
the note given in Washington, November 
5, 1864, by M. B. Church, marked worth- 
less by the administrator. M. B. Church 
is listed in the 1860-61 Springfield direc- 
tory as a student in the Lincoln & Hern- 
don law office. 


The Lincoln Home and Patents 


The real estate listed by the adminis- 
trator in the inventory of the estate in- 
cluded forty acres in Tama County, 
Iowa, acquired in 1854 under an Act of 
Congress of 1850 providing bounties to 
participants in the Black Hawk War. 
Patent to 120 acres more for services in 


the same war was issued to him in 1860. 


This land Lincoln located in Crawford 
County, Iowa, six miles northwest of 
Denison, the county seat. In 1858 he ac- 
quired a lot in Lincoln, Illinois, situated 
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on the south side of the courthouse 
square. The forty-acre tract in Coles 
County, Illinois, purchased from his 
father in 1841 was not listed in the in- 
ventory of the estate. His home at the 
northeast corner of Eighth and Jackson 
Streets, Springfield, concludes the list of 
real estate holdings in 1861. 

In 1861, Mr. Lincoln had rented his 
home to Mr. Lucian A. Tilton, President 
of the Great Western Railroad, for $350 
ayear. The administrator lists the pay- 
ments for 1865, 1866 and 1867, totaling 
$1,050. In 1865 the home had an as- 
sessed value of $3,500 and city, state and 
county taxes totalled $113. The next 
year the tax was $182.80. 

On February 8, 1861, three days before 
going to Washington, Mr. Lincoln had 
insured his house with the Hartford Fire 
Insurance Company against loss or dam- 
age by fire. The policy called for “$3,000 
on his frame two story dwelling; $75 on 
his frame Carriage House, 18 by 20 feet, 
60 feet East of Dwelling:” and “$125 on 
his frame Wood House and Privy, 13 by 
50 feet, adjoining Carriage House and 78 
feet East of Dwelling.” 


During the period of administration of 
the estate the net yearly return from the 
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home amounted to between fifty and sev- 
enty-five dollars, which was divided 
equally between Robert and Thomas, 
Mrs. Lincoln foregoing any claim to this 
income. 


Receipts and Expenditures 


The receipts of the estate during the 
period of administration were as fol- 
lows: 


$ 9,044.4, 
7,921.23 
2,781.04 
2,736.02 
3,856.18 

18,590.01 
1,050.00 
30.00 


Acct. in Spg. Marine Bank 

U. S. Treasury Warrants (salary) 
Temp. loan to Govt. 

Cash (Riggs & First Natl. Banks) 
Notes collected 

Interest on notes & bonds 

Rents 

Claim from W. H. Herndon 


$46,008.89 


The expenditures of the administra- 
tor from June 1865 to November 1867 
total $37,425.79, made up of the follow- 
ing: 

23,987.80 

92.68 

395.29 


Bonds purchased for investment 
Costs of Administration 

Taxes, Insurance & Repairs 
Mrs. Lincoln 4,084.83 
Robert Lincoln 7,267.65 
Tad Lincoln 1,586.54 
Claims proved 11.00 


$37,425.79 
Division of the Estate 


On November 13, 1867, Justice Davis 
divided the estate among the three heirs, 
Mrs. Mary Lincoln, Robert and Tad. The 
$49,000 of 6% registered bonds of 1881 
had by reason of accrued interest and a 
premium of 12% an additional value of 
$5,880. The $8,000 of 5/20 bonds of 
1862 had a premium of 8%, or $640. The 
$24,050 of 7/30 bonds were at a prem- 
ium of 5%, making $1,202.50. 


Thus, this $81,050 of bonds were worth 
$88,772.50 on the day of distribution. 
With the cash balance of $8,583.10, there 
was a total of $97,355.60 to divide 
among the heirs. The total withdraw- 
als of the heirs during the period of ad- 
ministration as shown above was $12,- 
941.20, which made Lincoln’s net estate 
$110,296.80 exclusive of his real estate 
holdings. 

Accrued interest for six months on 
$24,050 worth of bonds was erroneously 
left out by the administrator in the Nov- 
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ember 1867 settlement. In July 1868, 
this interest in the amount of $877.82 
less $200 paid to Mr. Lucian Tilton for 
repairs on the house in Springfield was 
divided equally between the heirs. This 
amount with the distribution of 1867 
made a total of $36,991.54 distributed to 
each of the heirs. 


The law of the State of Illinois in force 
at the time of the probate of the Lincoln 
estate provided that upon granting let- 
ters of administration, a warrant should 
be issued under the seal of the probate 
court authorizing three persons of dis- 
cretion to appraise the goods, chattels 
and personal estate of the deceased. 
From the records of the estate it appears 
that no appraisement was made: 


At this time the law provided that a 
widow should be entitled, in addition to 
her one-third of the personal property, 
to an allowance of certain chattels and 
a sum of money sufficient to maintain 
herself and children for a period of one 
year. The cash allowance does not ap- 
pear to have been set off to Mrs. Lin- 
coln, although she undoubtedly received 
the various chattels to which she was en- 
titled. 


The final report of the estate of Abra- 
ham Lincoln was filed by Judge Davis 
November 13, and was approved Decem- 
ber 11, 1868. Judge Davis made no 
claim for compensation, either for per- 
sonal expenses incurred (as travelling, 
clerk hire) or for commissions. He did 
not follow the customary procedure and 
employ an attorney. Under the law the 
administrator was allowed a maximum 
of six per cent of the value of the per- 
sonal property, which would have entit- 
led him to over $6,600. 


That Justice Davis’ fine handling of 
the estate was appreciated by the heirs is 
shown in a letter of Mrs. Lincoln to 
Judge Davis, November 18, 1866: “Per- 
mit me to say, that in no hands save your 
own, could our interests have been so 
advantageously placed. Please accept 
my grateful thanks for all your kindness 
to myself and family.” Many years later 
Robert in much the same tone wrote to 
Thomas Dent on September 12, 1919. “I 
cannot remember when I did not know 
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Forever is a long time, but only in the 
meaning of that word can we convey a 
conception of the permanent beauty of the 
fine BARRE GRANITE out of which SELECT 
BARRE MEMORIALS are sculptured. 
Only in such a measure of time can a monu- 
ment prove worthy of the sentiment which 
inspired its erection. 


With the approach of Memorial Day, the 
subject of a monument to mark the grave 
of some one near and dear becomes of 
special interest. 

Write today for a copy of the beautiful ‘‘Book of 
Memorials’’—a guide to proper selection. Published 
by this association representing the SELECT BARRE 


MEMORIAL manufacturers and quarriers in the 
Barre District—the Granite Center of the World. 


THE Barre GRANITE 


AssociATION, INc. 
DEPT. T.C., BARRE, VERMONT 


Judge Davis, first as the Circuit Judge 
of whom I heard as a boy everything 
good from my father and who was very 
kind to me. Upon my father’s death I 
went to Judge Davis as a second father, 
and this he was to me until his death. I 
am deeply indebted to him for counsel 
and affectionate help .- . and revere his 
memory.” 


[Robert Todd Lincoln, son of the Presi- 
dent, and who was Secretary of War under 
President Garfield and Minister to Great 
Britain, appointed the American Security 
& Trust Company of Washington, D. C. as 
co-executor and trustee of his estate. In 
their accounting in 1930, the trustees 
showed an increase of over one million dol- 
lars in the value of the two trust funds.] 
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Rules for Real Estate Mortgage Investment 


Applying Lessons Learned from Depression Experiences 


CHARLES F. ELLERY 
Assistant Vice President, Fidelity Union Trust Company, Newark, N. J. 


7ITH the rapidly changing view- 
point on the part of investors in 
the realm of investment in first mort- 
gages on real estate it is pertinent to 
consider whether the sharp experiences 
of the years following the slump in the 
value of other securities carried with 
them any lessons of lasting import. Life 
insurance companies, building and loan 
associations, savings banks, trust com- 
panies, corporate and individual trus- 
tees, for many years successful investors 
in first real estate mortgages, found 
that as the depression years continued to 
roll around the result of their investment 
was not as expected. 

Many factors contributed to the sad 
experiences through which these in- 
vestors passed and it is not the purpose 
of this article to dwell upon nor analyze 
these factors. But cycles come and go 
and now the upward trend is here. 

Paradoxically, the holder of a first 
mortgage who during the past several 
years welcomed the payment of all or any 
part of his mortgage investment, almost 
as manna from heaven, today views with 
dismay and grumbles at the payment of 
the principal of the mortgage which is 
being kept up to date and wishes that he 
did not have to take payment. 

The willingness and the ability of more 
individual persons to pay their debts, the 
entrance of the government into the 
mortgage lending field, throwing the field 
open to more financial institutions, and 
the inability to properly invest money at 
anything but a small return, has released 
millions of dollars for the financing of 
new homes and to a limited degree cer- 
tain types of other real properties, as 
well as the refinancing of existing mort- 
gages. 


Danger Signals 


Already there is a slight trend toward 
relegating the lessons learned to a posi- 
tion not so important as just a short 
time ago they seemed to require. As 
this is the first danger signal, it may be 
well to review a few of the lessons. It 
was also learned that a mortgage is not 
liquid. It was known that it was a long 
term investment, but was it realized to 
what a long term some of them carry? 
Did it seem possible that in some states 
a legal moratorium would be declared? 
Are there not many still months or years 
past due and for various reasons pres- 
ently uncollectible? 

It was brought home in no uncertain 
manner that the worth and character of 
the obligor for the loan was of as prime 
importance, if not more so, as the worth 
of the property to be mortgaged. Was 
not this in many cases “overlooked”? 

The realization that the investment 
needed to be watched and properly ser- 
viced was one which was most severe. 
Was not the mortgagee who failed to 
check promptly the payment of taxes as 
lax as the municipality which failed to 
enforce its legal remedy? Did not the 
mortgagee aid and abet many owners in 
laxness and extravagences by not insist- 
ing on the prompt payment of interest, 
fire insurance premiums, etc.? Did not 
the mortgagee find that it would have 
been more desirable for the owners of 
real properties to have kept them in phy- 
sical repair and at least fairly in pace 
with the times, rather than to have had 
that new automobile, that expensive ra- 
dio, or that flyer into the stock market? 

Then that cushion, that forty percent 
equity over the mortgage itself. Was 
that sufficient to adequately take care of 
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the costs, unpaid municipal charges, ar- 
rears, and the very heavy depreciation 
in real property values, when it became 
necessary to foreclose and put the prop- 
erty on the market for sale at a time 
when it was already glutted? Unfor- 
tunately—No, in thousands of cases. 


Expert Judgment 


It is now an established fact that the 
pitfalls before recited, and undoubtedly 
many more, can be avoided by the exer- 
cise of properly informed judgment at 
the time of making the mortgage and its 
proper servicing or supervision there- 
after. 

What, then, is the general procedure 
to be followed in giving approval on the 
part of the investing officer or committee 
of a bank investing in first real estate 
mortgages? How is this “properly in- 
formed judgment” available to an invest- 
ing bank? If the experience of the in- 
stitution or its officers is not such as to 
give it this, then it becomes necessary 
for it to buy it from firms or individuals 
who have it. The method of trial and 
error and the long lesson of experience 
is expensive. 

Good business judgment is most de- 
sirable and decidedly an asset, but the 
individual needing a dentist or a surgeon 
does not seek out some one who has had 
no training or experience in these lines. 
Because a committee of your board is 
made up of men who have been highly 
successful as merchants, industrialists, 
or promoters, it does not necessarily fol- 
low that their type of judgment is the 
type you need on your mortgage com- 
mittee. It is true that many such com- 
mittees have splendid records of success- 
ful mortgage lending, but the better rule 
to follow is to put the placing of mort- 
gage money in the hands of experienced 
experts. 


The Three “C’s” 


There are three fundamental factors 
to be considered. First, the obligor or 
obligors on the bond or note. Second, 
the property to be mortgaged. Third, 
the title to the property, and other legal 
factors. 
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In considering the obligors, it is well 
to apply to them what is commonly 
known as the three “C’s” of credit. Char- 
acter, capacity, and capital. If the 
obligor measures up to the test in these, 
then the loan is in a position to be furth- 
er investigated. In the cases of indivi- 
dual obligors, require in addition that 
the wife join in the obligation and in the 
cases of corporations, require in addition, 
the obligation of the major owners or 
officers of the corporation. 

The second factor, which may proper- 
ly be called the collateral to the loan, is 
the real property to be covered by the 
mortgage. In this connection there are 
many things to consider. Of prime im- 
portance is the type of property. The 
type and size of the institution loaning 
the money has a bearing on this. Cer- 
tainly a small savings or commercial 
bank would not place in their portfolios 
large mortgages on apartment houses, 
garages, business properties, theatres, 
factories, etc. Neither would a fiduciary 
nor any loaning institution lend on a 
type of property which was obsolete or 
unsuited to its location, and certainly a 
building which is entirely unneeded in 
the community is not a good risk. The 
market for an aging residence is more 
limited than that for the modern build- 
ing with all the up-to-date gadgets which 
the housewife now requires. 

Does not the location of the property 
have a very large influence on its desir- 
ability and worth, not only to the owner 
but to the mortgagee? Locations change 
with the world—rapidly. A good loca- 
tion today may be a bad location tomor- 
row, made so by influx into the neighbor- 
hood of citizens undesirable to the section 
by reason of race or color. One unde- 
sirable neighbor is the starting point of 
possible blighting of the entire district 
and the consequent lessening of values, 
with a probable loss to the mortgagee. 


In dwelling houses, occupancy by the 
owner is most desirable, and many lend- 
ing institutions will lend on no other. 
In other cases, occupancy so as to obtain 
the largest possible income from the 
property should be the case. Considera- 


tion should be given to the future ability 
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to maintain the income. The ability of 
the owner to pay, either from his own 
funds or from funds available from the 
property, after all other charges are paid, 
a reasonable definite amount periodically 
to amortize the principal is most essen- 
tial. A mortgage should not be a per- 
manent fixture. Amortization of princi- 
pal takes care to a large measure of ob- 
solescence and depreciation and puts the 
owner of the property in the position 
where he eventually owns it. 


Appraisals and Real Merit 


There are appraisals many and varied 
and the men who make them are legion. 
An appraisal is an estimate, or as some 


have said, an opinion. As yet the mak- 
ing of appraisals of real estate is not an 
exact science although much progress in 
this direction has been made. 


The value set on the property which is 
to be mortgaged is as important as any 
other factor which contributes to the cor- 
rect placing of the mortgage and all of 
the things previously mentioned have to 
be taken into consideration and carefully 
weighed. Sound common sense is most 
essential and should be used. Mere per- 
functory information, curbstone apprais- 
als or appraisals made from a comfort- 
able seat in an automobile or a swivel 
chair should not be indulged in. 


The most careful, painstaking, and 
thorough investigation should be made 
by experienced, informed individuals 
who are qualified by their training and 
experience to make appraisals of real es- 
tate. Successful butchers or other mer- 
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chants, etc., who have reached a place on 
the board of an institution, are not neces- 
sarily good real estate appraisers. A 
small fee paid to a committee of directors 
who know little of the subject is much 
more costly than the larger salary or fee 
paid to a qualified, experienced appraiser. 


One successful investor in real estate 
mortgages, after applying all other tests, 
finished by asking himself—“Will this 
property be as valuable and desirable 
when the mortgages come due, and if by 
reason of it not being so or if for any 
other reason I have to foreclose the mort- 
gage, would I like to own the property 
and could I sell it for the amount which 
would then be due me plus whatever ac- 
cruals of taxes, interest, and costs, were 
against it?” Even though everything 
else measured up, if his answers to what 
he called his common sense questions 
were “No”, he did not make the mort- 
gage. 

Naturally, no outside influence should 
enter in. A mortgage which should not 
be put into the portfolio because it does 
not pass the test, is not made any better 
because some prominent profitable cus- 
tomer brings it in, nor because of the de- 
sire of a director, or a beneficiary of a 
trust of which the institution may be the 
trustee. Any investment should be con- 
sidered only on its merits as such. 


The third factor to be decided, after 
the obligors and the property have passed 
the test, is the validity and marketability 
of the title. All the titles should be in 
fee and should be marketable. The prop- 
erty should be free of all liens but the 
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first mortgage being placed and it is wise 
to stay away from encroachments, ease- 
ments, clouds on the title and any encum- 
brances whatsoever. This involves de- 
tailed searching and technical legal 
knowledge. As in everything else, the 
institution gets what it pays for. Only 
the best legal expert available in this line 
of endeavor should be hired, and if one 
is available it is desirable to use the ser- 
vices of a sound, qualified title company. 


Servicing 


A mortgage made in the acme of per- 
fection can, by careless handling or ser- 
vicing, deteriorate until instead of an 
asset it becomes a liability. No well man- 
aged institution will delegate the man- 
aging or servicing of its mortgages to an 
already overburdened senior clerk or jun- 
ior clerk. The judgment of an officer 
who feels that the mortgage is having 
careful attention because the _ steno- 
grapher sends out notices of interest 
promptly and requires that it be referred 
to him only when it is sadly in arrears is 
highly deficient and his replacement 
should be considered. It is doubtful if 
the bond account is ever neglected and in 
its place the mortgage portfolio is as es- 
sential. 

A most important item in proper ser- 
vicing is accurate and adequate records. 
Of necessity it requires, in addition, 
qualified and sufficient personnel to do 
the work. Inexperienced, underpaid 
clerks, as in all other parts of the bank, 
bring the bank to the place where it 
would have been far better to have paid 
many times the amount in salaries than 
to take the losses thus occasioned. 


Guiding Rules 


The institution properly making good 
first mortgages, and thoroughly and ade- 
quately equipped with accurate and 
ample records, with the work of keeping 
the records and servicing the mortgages 
done by qualified, properly paid and con- 
tented clerks and officers, insists on the 
owners of the various properties comply- 
ing with the following rules: 


1. Interest must be paid in full 
promptly on the day it is due. 
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2. Taxes, assessments and all munici- 
pal charges which may become a 
prior lien must be paid promptly 
when due. 

. The fire insurance must be in proper 
and sufficient coverage and the 
premiums paid promptly when due. 
If any other type of insurance 
should be carried it must be paid for 
when due. 

. Buildings must be kept in good re- 
pair by the owner. 

. Amortization payments on account 
of principal must be paid promptly 
when due. 


No well managed institution depends 
on the law of averages, but installs and 
has a careful system of follow-up for 
each of the foregoing requirements. 
Many institutions have a further rule of 
requiring the owners of property to sup- 
ply, at their expense, an official munici- 
pal tax and assessment search once in 
three or five years. 


Inspections 


During the life of the mortgage, the 
institution would do well to make a thor- 
ough interior and exterior inspection, of 
which it will keep adequate record, and 
re-appraisal of the property covered at 
least once in three years. Many institu- 
tions have more stringent requirements 
in that the re-inspection and re-apprais- 
als are made more often. If the re-in- 
spection develops that attention of any 
kind is needed the owner should be ad- 
vised and required to give the attention 
needed. 


In addition, all mortgages should be 
re-inspected and re-appraised at maturity 
and the mortgage adjusted to meet the 
changing need. If extension of the 
mortgage is desired it should only be 
upon an investigation in just as thorough 
manner as when originally made. Dif- 
ferent states of the Union have different 
laws as to extension and naturally the 
legal effects as to extensions should be 
passed upon by counsel, having in mind 
that certain actions by the mortgagee 
may release the obligors or make him li- 
able in some way to subsequent mort- 
gagees. 
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Foreclosures 


Having in mind all of the foregoing it 
hardly seems possible that foreclosure of 
a mortgage could ever result. Unfortun- 
ately foreclosures, although lessening, 
have been in great volume. Much loose 
talk has assigned greed for fees or prof- 
its, incorrect appraisals, dishonesty, etc. 
as the reasons for foreclosures. 


However, the experience of the ma- 
jority indicates that the major reason 
for foreclosure is not the incorrectly 
placed mortgage but the loss of ability 
to pay on the part of the owner, brought 
about in most cases by those economic 
forces which brought and kept the de- 
pression with us for so many years. The 
foreclosure of a mortgage is a legal 
transaction and the banker should have 
it conducted only by the best legal talent 
available. 


First mortgages on real estate are still 
prime investments and can be and are 
profitable to the investor. 


Effect of Taxes on Building 


High taxes remain a drawback to the 
possibility of restoring normal building ac- 
tivities, declared W. G. Watson, general 
manager, Toronto General Trusts Corp., 
Toronto, Canada, addressing the annual 
meeting of the company: 


“There is no doubt that the burden of 
taxation which the owners of real estate 
are carrying today is not only delaying a 
return to a normal market for real estate 
but is also seriously retarding the building 
program in Canada. 


“The problem of taxation is one which 
the municipalities, and particularly the 
larger municipalities, cannot hope to solve 
alone, as the fact is that at the present 
time the owners of real estate under our 
present system are being asked to provide 
far too large a share of the increasing 
cost of government through the extension 
of social services. One feels that this is 
a matter which might properly be placed 
upon the agenda of the Royal Commis- 
sion, the appointment of which we are 
glad to observe the Federal Government 
has under consideration.” 
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A Little Old Lady 


NNA MILLER is an old lady who 

doesn’t know her age but is appar- 
ently in the seventies; she has lived in 
squalor in a small shack on the outskirts 
of Spokane, Washington, in the packing 
house district. Her companions have 
been a colony of cats and in cold weather 
her flock of chickens; her home furnished 
with the cheapest of furniture and with 


filth and rags in abundance. 
+f 
For many years she has been a famil- 


iar figure daily wandering around the 
east side of Spokane, pulling a child’s 
play-wagon and picking coal from along 
the railroad tracks for fuel, rags for sale, 
and refuse from anywhere available. One 
of the packing plants has a special sign 
warning the drivers to be especially care- 
ful of her as she was such a frequent 
visitor, usually coming down the middle 
of the road with her wagon. 


—+ 

Twice she has been on relief; once the 
County and once the State. The Spokane 
Police Department, on call from a neigh- 
boring business concern, picked her up 
for investigation as to her mental condi- 
tion and she complained of having been 
robbed. She was sadly under-nourished 
and in need of clothing and medical at- 
tention. 


—+ 
A representative of the Prosecuting 
Attorney’s office and a city police officer 
thought it best to investigate her house 
and were about to leave after finding two 
pound tobacco cans full of silver, con- 
taining $442. They thought perhaps 
they had better look a little further, and, 
digging into a pile of 
rags, found one bundle 
tightly wrapped, 
which, when opened, 
contained approxi- 
mately ~- $42,000. 


Further investigation behind cupboards, 
in cans, and anywhere and everywhere, 
revealed additional cash sums, bringing 
the total of cash discovered to $50,407.07. 

In addition, some stock certificates and 
bonds brought the total to about $62,000. 
A considerable amount of the currency 
was in the old large form of bills; there 
were a number of gold certificates, the 
denominations running from twenty-five 
$1,000 notes to $1 bills. 


—+— 
On petition of a granddaughter, the 
Old National Bank and Union Trust Com- 
pany of Spokane, Washington, has just 
been appointed Guardian of the estate. 
The circumstances surrounding the ap- 
pointment have furnished material for 
national news and radio commentators’ 
discussion. 


Senator Glass on Democracy 


Carter Glass, dean of the U. S. Senate 
and one of the most eloquent statesmen in 
the history of our nation, was the guest of 
the evening at the Fifty-First Annual Din- 
ner of the New York Southern Society. 

In an impromptu address Senator Glass 
reminisced on the able Southern statesmen 
he has known in the past, drawing word 
pictures ably and easily, without repetition 
of adjectives. His sterling character and 
clear mind, at 78 years of age, are a her- 
itage we all might envy. 

At one point of his speech he said he had 
been dubbed an “unreconstructed rebel’ by 
a very high official in Washington. Both 
were so pleased with the characterization 
that he received a photograph a little later 
with the words “Two unreconstructed rebels, 
and both proud of it”, written across the 
bottom. Continuing Senator Glass said: 

“He did not exactly know how much of 
an unreconstructed rebel I was and am, be- 
cause neither my views nor my character, I 
thank God, changes with the varying winds. 
I am what I am and shall be always, when 
it comes to standing for the immutable prin- 
ciples of the Democratic Party, in support 
of the Constitution (applause), a supporter 
of the guaranties written therein.” 

The above, spoken by the Senator himself, 
portrays what the records reveal to be a 
truth. 





How Insurance Trusts Have Fared 


Record of Administration as to Income and Principal Values 


EDWARD S. STEEB 
Insurance Officer, The Cleveland Trust Company, Cleveland, Ohio 


N matters pertaining to our own, 

our families’, or our clients’ financial 
welfare, the present period is definitely 
one devoted to research for the best ways 
and means of preserving wealth that has 
been accumulated and at the same time 
obtain the maximum benefit from it. 

Life insurance trusts coming within 
the field of inquiry, it seemed appropriate 
that the experience of The Cleveland 
Trust Company in the administration of 
such settlements should be available. 

In order to make this survey perform 
the end intended, the most vital elements 
of trust administration must be truly 
portrayed, namely preservation of the 
trust estate and income yield. 

Essential to the production of the true 
picture was the accumulation of figures 
from the operations of “normal” active 
trusts; “normal’’ trusts being those set- 
tlements where the insurance proceeds 
were received by the trustee, invested and 
reinvested, and subsequently disbursed 
together with income to the beneficiaries. 
Likewise essential was the omission from 
the calculation of those trusts which ac- 
complished in whole or in part a special 
purpose, such as liquidation of obliga- 
tions, payment of taxes, or liquidation of 
ownerships in close corporations. 

The accompanying summary is the 
product of the endeavor to present the 
facts truly from the data obtained. 


Outstanding Record Made 


Upon examination of the figures it will 
be found that a very excellent record has 
been portrayed, a record of achievement 
extending over a considerable period of 
time. 

The third column of figures shows the 
amount of insurance monies collected by 


The Cleveland Trust Company from va- 
rious insurance companies carrying in- 
surance on the life of the creator of each 
trust at the time the policies became a 
claim which comprised the trust assets 
to be administered. 

In the fourth column there appears 
the aggregate of payments made to the 
beneficiaries under each trust, or expend- 
ed in their behalf, for purposes antici- 
pated (but not known) by the donor of 
the trust at the time it was created. Note 
that even in those trusts of almost equal 
original trust estate, the requirements of 
the beneficiaries vary, emphasizing the 
value of elasticity in making funds avail- 
able for unusual needs. Such provisions 
under a trust agreement are very im- 
portant to a well planned settlement. 


Maintaining Principal and Income 


The fifth column presents the market 
values of the assets remaining in each 
trust after withdrawal of sums required 
by the beneficiaries, as of the date of the 
analysis. This is presented for the pur- 
pose of indicating the success or failure 
in preserving the trust estate during the 
period of the trust, and it is considered 
one of the most important elements of 
trust administration. 

Recorded in the last column is the 
average yield produced by the securities 
acquired for the respective trusts during 
the entire period of operation. Here one 
sees portrayed a return comparable in 
amount to any conservatively and intel- 
ligently handled fund—including those 
of life insurance companies with whose 
experience trust administrations are fre- 
quently compared. 

The results reflected in this summary, 
although expressive of The Cleveland 
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Trust Company’s administration, are not, 
of course, guaranteed in the trust instru- 
ment; however, each trust is assured of 
the same high degree of attention and 
service by the directors, officers and em- 


ployees of The Cleveland Trust Company 
as was given the trusts under review. 
After all, is it not the character, in- 
tegrity and responsibility back of any 
commitment that determines its success? 


Summary of Actual Results Obtained in the Administration by The Cleveland Trust 
Company of Normal Life Insurance Trusts as to Income Yield and Action of Principal 


Distribution 
of Principal 
to Beneficiar- 


July-August, 
1936, Market 


Year Trust 
Became Ac- 
tive on Net 

Death Insurance 

Trust of Donor Collected 
A 1929 35,180.80 
B 1928 35,085.95 
C 1933 57,621.69 
D 1931 48,378.20 
E 1930 66,037.74 
F 1931 31,839.54 
G 1931 136,360.65 
H 1931 45,096.01 
I 1932 53,939.08 
J 1926 22,158.40 
K 1932 29,478.59 
L 1929 100,024.00 
M 1929 30,003.37 
N 1927 52,231.96 
O 1920 50,000.00 
P 1924 104,995.18 
Q 1920 29,652.11 
R 1928 100,327.13 
Ss 1929 45,148.75 
rT 1932 83,500.16 
U 1928 18,042.29 


ies for Main- ValueofInsur- Average 
tenance, ance Proceeds Yield Since 
Education (Less Dis- Trust Be- 
Ete. tributions) came Active 
7,880.80 26,888.01 .0483 
—0— 35,505.15 .0498 
6,758.22 56,573.36 .0403 
3.55 51,508.63 .0306 
1,020.43 79,127.52 .0480 
302.00 32,362.53 .0429 
1,484.37 142,494.50 .0471 
3.50 44,596.97 0427 
204.00 "56,418.43 .0449 
—0— 22,385.19 .0497 
9,879.45 19,710.97 .0246 
17.08 102,910.22 .0476 
—)— 31,180.54 .0494 
25,000.00 28,138.14 .0503 
3,364.59 51,262.15 .0552 
—0— 105,471.38 .0498 
12,061.87 18,051.86 .0532 
6,043.48 98,603.68 .0501 
32.75 45,901.30 .0487 
3.00 91,298.27 .0403 
840.79 16,761.44 .0497 





Life Insurance for Estates 
A survey of 7,647 new policies written 
by the Excelsior Life Insurance Company 
during 1936 reveals that a_ substantial 
number of new policies were taken out 
by men and women in their thirties for 
the creation of estates to be divided by 
will. Two of every five of these policies 
were for amounts in excess of $3,000. A 
very significant fact is the large percent- 
age of policies issued to persons between 
21 and 39 years providing for the long- 
term endowment or personal pension 
“unit” system, maturing at 60 or 65. 
(J 
New life insurance production for Feb- 
ruary was 7.5 per cent more than in 
February of last year. 


Average for all .0458 


Rogers Heir Loses Tax Appeal 


The New York Court of Appeals has 
refused permission to Peter Salm, 12 
year old grandson of the late Col. H. H. 
Rogers, to appeal from a decision of Sur- 
rogate Pelletreau of Suffolk County, hold- 
ing that the boy must pay a $1,727,022 
tax to inherit one-third of his grand- 
father’s residuary estate. 


The disputed clause of the will directed 
that all inheritance taxes be paid out of 
the residuary estate. The contention was 
that this included state taxes, but the 
point was overruled by the Surrogate last 
year and this ruling was upheld by the 
high court. 
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ISCERNING observation of the his- 

tory of progress in almost all hu- 
man affairs frequently reveals odd and 
paradoxical situations. Any careful at- 
tempt to describe and trace the develop- 
ment of the Life Insurance and Trust 
Council movement to its present status 
must start with some discussion concern- 
ing the recognition of and attempts by 
two different groups of people to proper- 
ly solve those problems in estate plan- 
ning and conservation that were becom- 
ing constantly more complex and intri- 
cate. 

Additional legislation was being con- 
stantly written into our tax laws, and the 
situation was being further aggravated 
by a constantly accelerating velocity in 
occurrence of those many events which 
effect the property values of almost every 
type of asset. 


A Conservative Origin 


That Boston, our staid and probably 
most conservative financial center, should 
be the birth place of a pioneering move- 
ment, the point of origin of something 
entirely new in concept concerning hand- 
ling and solving of these problems does 
seemingly present the paradox in the de- 
velopment of life insurance and trust re- 
lationships. 

Perhaps it might be well just here to 
point out that true progress may, and 
more often does spring from sound, con- 
servative root sources than does much of 
today’s so called “progress.” True pro- 
gress grows slowly and healthily while 
many presumably new and certain plaus- 
ible sounding ideas grow quickly to bril- 
liant bloom and as quickly die, having 


lacked from birth the sound conception 
and intelligent development so absolutely 
necessary for permanent growth. 

The very fact that this movement could 
and did start in such a conservative en- 
vironment, and that it has in a normal 
and sound manner started spreading out 
across New England and New York 
State, and is now drawing the attention 
of the interested people of many of our 
larger communities across the country 
must indicate quite conclusively that it 
is no “flash in the pan”, but is indeed 
worthy of careful examination and ap- 
praisal. 

If adoption of its methods—and even 
more important, dedication of indivi- 
duals in other communities to its prin- 
cipals and concepts concerning the ethi- 
cal conduct of its membership can pro- 
duce in those communities results paral- 
leling those obtained in Boston, then cer- 
tainly a recital of what the Boston Coun- 
cil stands for in that community and 
what it has accomplished there is worthy 
of acceptance and adoption generally by 
every ethical life underwriter and trust 
executive. 


Averting Cross-Purposes 


Since its organization the membership 
of the Boston Life Insurance and Trust 
Council has been and continues to be 
composed largely of that group of life 
underwriters and trust executives who 
were cognizant of and who were sincere- 
ly trying to help solve the many prob- 
lems which their clients faced concerning 
their financial affairs. These trust exe- 
cutives and life underwriters found them- 
selves often working for the same client. 
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It was not surprising to find that there 
were occasions when neither understood 
just why the other recommended a par- 
ticular course of action. Confusion was 
bound to arise in the mind of the client 
they were each trying to serve. Explan- 
ations and discussions before the client, 
or the relaying to him of modified recom- 
mendations, were not conducive to con- 
fidence building. Men of each group 
realized the lack of something that was 
needed in their work. That seemed to 
be a rationalizing of their knowledge— 
joint effort for better planning and ser- 
vice. 


With such frankness as is an attribute 
only of men possessed of true wisdom 
these life underwriters and trust execu- 
tives, recognizing their respective weak- 
nesses, resolved this situation by deter- 
mining to pool their joint knowledge and 
efforts—each continuing to work in his 
own sphere—but working jointly with 
the other to design in each case the more 
perfect solution—the best plan for their 
client. 


Enthusiastic Reception 


Then occurred the formation of a 
group of those primarily interested in es- 
tate planning into an organization dedi- 
cated to their mutual education; to de- 
velopment of better understanding that 
they felt would surely follow better per- 
sonal acquaintance with each other; to 
carrying out into their field of activity 
a better comprehension of what good 
counsel and advice could accomplish for 
men who were interested in the conserva- 
tion and successor-management of their 
estates; and to a very real desire to ex- 
pand their own usefulness in their com- 
munity. The formal organization was 
completed in September 11, 1930, and the 
first elected officers were: Henry N. An- 
drews, President, Franklin W. Ganse, 
Vice-President, Edward F. Messinger, 
Treasurer and Dorr Viele, Secretary. 


The organization has filled a very real 
need, and has grown until now its value 
is endorsed by the most prominent and 
best informed trust company executives 
and life insurance leaders in its own ter- 
ritory and many from other places who 
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have had opportunity to observe and 
learn about its work. It has broadened 
its educational program to the point that 
its annual full day meetings deal not only 
with important fiduciary and life insur- 
ance matters specifically, but are broad 
enough to appeal to and attract many 
executives who are interested in social 
problems, retirement plans for employees 
and kindred matters. 

It is obvious that this prestige could 
not have been so quickly earned—parti- 
cularly during these unusual years that 
we have just passed through—unless 
there had existed a real need for the 
Council, and unless there also existed 
most unselfish and intelligent cooperation 
amongst its members. 


The Movement Spreads 


But these same conditions that ob- 
tained in Boston prior to the organiza- 
tion of the Life Insurance and Trust 
Council there have been noted in other 
communities. Unhappily we must all 
blush a little when we think back through 
some of the things that were said and 
done, some of the opinions that were ar- 
rived at, and in many instances by men 
who all ought to have known better. 

There is nothing to be gained by dodg- 
ing the fact that frequently our opinions 
resulted from ignorance of the other side 
of the case. It is a fair assumption that 
many of these situations would have been 
less grave, or never would have occurred, 
had there been Councils functioning as 
well in other communities as the Boston 
Council functioned during this period. 


When other nearby localities started to 
hear more or less what was happening 
there through word-of-mouth stories car- 
ried out from Boston, it was not long 
before more accurate and extensive in- 
formation was sought concerning the 
Life Insurance and Trust Council and 
what it might do for these interested 
communities. So the movement started 
spreading and taking hold in New Eng- 
land and New York State. Councils 
have been established in Portland, 
Maine; in Rochester, Syracuse, and 
Eastern New York; and in Connecticut 
two Councils are functioning—one cov- 
ering Hartford and a second, state-wide 
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Council covering the state outside of 
Hartford. None of these is over four 
years old and most of them were set up 
in 1936. 

Close contact with these organizations 
and their successive groups of officers in- 
dicates that they are growing rapidly in- 
to the place in their respective communi- 
ties that the Boston Council so excellent- 
ly fills in its community. They have suc- 
cessfully handled situations which in oth- 
er days might, and frequently did, tend 
to lessen or destroy good will between the 
two groups, and which in many cases 
caused lessening of confidence in both in- 
stitutions by the bewildered and some- 
times disgusted prospective client. 


Common Motive of Service 


Through these associations there has 
been rapidly developed a keener apprecia- 
tion of the importance of highest stan- 
dards of ethical conduct. The service 
motive—service to and fair dealing with 
each other—and closest attention to each 
other’s ideas in dealing with the public 
has greatly aided in re-establishing con- 
fidence and respect in the public mind 
for both life insurance and trust ser- 
vices; and for the people that furnish 
them. 


The most recent and significant activi- 
ties relating to this movement center 
around the great and increasing interest 
which is being shown in this work in 
many cities across the country. In Chi- 
cago the Life Insurance Round Table 
which was discontinued during the last 
few years is being re-established. It 
seems a reasonable prediction that if re- 
organization is accomplished along the 
lines of the presently functioning Coun- 
cils, and the same principles adhered to, 
there should be a great good ac- 
complished, and wholesome influence 
brought to bear through its work in that 
field upon any difficulties there existing. 


From Pittsburgh, Cincinnati, Cleve- 
land, St. Louis, and many other com- 
munities inquiries have been received, 
all asking for more information about 
the movement, and many indicating a de- 
sire of organizing similar joint groups 
in their cities. 
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Organizing New Councils 


Organizing a Council is no great task 
where a real desire exists on the part of 
even a handful of really sincere spon- 
sors. The Articles of Association can 
and should be quite simple. A tempor- 
ary chairman may be chosen to preside 
over the first gathering of the group, 
and is generally asked to act until per- 
manent organization is accomplished. He 
should appoint a committee on nomina- 
tions, and unless it is felt that drawing 
up the Articles of Association or By- 
Laws should await the election of per- 
manent officers, he may also appoint a 
committee to handle this matter. 


Some care is used to balance up the 
officer personnel, generally an under- 
writer one year and a trust executive 
the next are elected to serve as presi- 
dent. Selected excerpts from the Boston 
Council Articles of Association were 
published in the June, 1934, issue of 
Trust Companies Magazine. These have 


served so very well as the pattern, with 
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such slight alterations as seemed needed 
in other localities, that most of the other 
groups have adopted them for their use. 

Great interest is being taken in this 
activity by the Trust Division of the 
American Bankers Association and many 
of the leaders in the life insurance field. 
The Executive Committee of the Trust 
Division formally endorsed the Life In- 
surance and Trust Council idea at its 
1937 Mid-Winter meeting in New York. 
The National Association of Life Under- 
writers has not yet taken similar action, 
but will probably examine very carefully 
the resolution adopted by the Trust Divi- 
sion, and may give similar approval at 
an early meeting of its National govern- 
ing body. 

The good work already done, the abil- 
ity to keep joint activities within proper 
channels, the same group judgment 
which is set up, abiltiy to define a satis- 
factory joint attitude toward all propo- 
sitions in which both groups are inter- 
ested, are all worth while results that 
may be achieved through Council organ- 
izations. They are being worked out 
very satisfactorily in the presently exist- 
ing Councils. 


If the same ideals and objectives are 
adopted by the organizations it appears 
that much good, through broadened un- 
derstanding of joint aims, closer person- 
al relationships, an increase in wisdom 
and knowledge of how to use it, and bet- 
ter service to their communities are al- 
most sure to result as the Life Insurance 
and Trust Council movement continues 
to reach out across the country. 


Supervision—What Kind 


Deploring the methods by which state 
bank examiners are selected, Carl K. 
Withers, Commissioner of Banking and 
Insurance of New Jersey, urged the es- 
tablishment of definite qualifications of 
experience and ability and a minimum 
term of office of five years. To best ef- 
fectuate this program, the Commissioner 
recommended uniform laws throughout 
the country defining standards of super- 
vision and practice. 

Discussing causes for the banking col- 
lapse, Mr. Withers placed the principal 
blame upon discrimination and laxity in 
regulation, which resulted from an un- 
wise chartering policy, which in turn was 
due to the unwarranted race for supre- 
macy between federal and state systems. 
As for this last, Mr. Withers explained 
that competitive banking is desirable, but 
it must be properly regulated and free 
from political considerations. 

Turning to existing supervisory re- 
quirements, Mr. Withers pointed to the 
existence of state examinations; federal 
reserve requirements; the FDIC; in 
numerous institutions, the Reconstruc- 
tion Finance Corporation; and more re- 
cently, the Securities Exchange Commis- 
sion seeking “with sweeping powers to 
regulate all dealings in securities, no 
matter how far removed from actual 
trading or sale.” In addition, there are 
in most states, requirements for periodic 
examinations by directors, occasional in- 
dependent outside audits, and regulations 
by advisory boards or commissions. 

This results in a situation as confus- 
ing as it is unnecessary, declared the 
Commissioner, but even assuming its 
necessity, there is no reason why all this 
regulation should not be made uniform, 
inasmuch as the objective of all is the 
same: a safe institution. 


Henry J. Boatner of Paris, Missouri who 
died in 1922, created a $500 trust, the in- 
come to go to the most courteous boy and 


girl in town. Fortunately, for the time be- 
ing anyway, Paris is small enough for the 
citizens to make a selection from personal 
acquaintance of practically every boy and 
girl in town. The prize for 1936 amounted 
to ten dollars each. 
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ment you own; government, municipal, 
public utilities, railroads special 
warnings siren a message that particular 
care must be devoted to certain pur- 
chases. 


Control cards summarize totals by 
months and rate of yield. Like the mer- 
chant’s stock record, they tell in seconds 
exactly how much is held in securities at 
any given time. The control card urges 
diversification . . . protects against loss 

. swings with the pendulum of the 
market to guard the bank against dan- 
gerous fluctuation periods. 


Find out about improved Kardex now 


If you have Kardex Investment Control 
records now, find out how little it would 
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will make still greater savings possible. 
If you haven’t Kardex, telephone the 
Remington Rand office in your city or 
use the coupon. 


MAIL COUPON TODAY 


Remington Rand Inc., Dept. B-33 
465 Washington Street, Buffalo, N. Y. 


Please furnish me with full particulars of 
your Kardex Investment Control System. 
I understand this places me under no 
obligation. 
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Commission Urges Modernization of Estate Laws 
for North Carolina 


Convinced on the basis of over a year’s | 


study that the existing laws of North 
Carolina, relating to descent and distri- 
bution of property on intestacy, and ad- 
ministration of estates, “were outmoded, 
needlessly complicated and expensive in 
their administration”, the Commission on 
Revision of the Laws of North Carolina 
Relating to Estates has submitted a re- 
port to the Governor. Recommendations 
include statutes providing for the devo- 
lution and settlement of estates “in a 
manner consonant with changed social 
and economic conditions.” Through its 
Chairman, Senator Carl L. Bailey, the 
commission deplored the fact that North 
Carolina is one of the few states which 
retain antiquated common law property 
rules. 

Major changes proposed are patterned 
after modern legislation in England, 
New York, California, Ohio and Florida. 
Among these are the following: 

Abolition, so far as possible, of the 
distinction between real and personal 
property assets of an estate, and adop- 
tion of a uniform system of rules of suc- 
cession for both types, without regard 
to whether the property was ancestral or 
non-ancestral or the recipients were of 
the whole or half blood. 

Provision for certification of a will by 
the testator during his lifetime, before 
the Clerk of Court, and for its deposit 
with the Clerk for safekeeping. 

Abolition of dower and curtesy and 
substitution therefor of an outright por- 
tion of the estate in fee for the surviving 
spouse, the size depending on the num- 
ber of children surviving and deceased, 
but leaving lineal descendants. 


Distribution of the estate to the near- 
er and more dependent relatives of the 
decedent. 

Protection of the widow by forbidding 
conveyance of the “homesite” without 
the wife’s consent; increasing her year’s 
allowance; providing for cases of very 
small estates; and giving her the right 
to dissent from her husband’s will. 


Due to time limitations, the Commis- 
sion was unable to consider changes in 
the fiduciary fields of Trustee, Executor 
or Guardian. However, it did stress 


their importance and urged that the leg- 
islature continue this Commission or au- 
thorize creation of another to study and 
report upon these subjects. 


North Carolina Adopts Uniform 
Principal and Income Act 


North Carolina has just enacted the 
Uniform Principal and Income Act into 
law, becoming the third state to adopt it. 
Oregon paved the way in 1931 and Vir- 
ginia followed in 1936. Representatives 
of fiduciary institutions were not re- 
quired to appear before the Committee, 
the Attorney General taking an active 
interest in the measure, and with his 
support, the Act became law coinciden- 
tally with the report for revision of the 
laws of descent and distribution. 

With many legislatures still in session, 
this would seem to be an opportune time 
for considering the advisability of other 
states adopting this important statute 
which goes far toward minimizing the 
injustices and difficulties in determining 
the rights of life tenant and remainder- 
man. In this issue’s “Excerpts from Se- 
lected Articles’, there are two discussions 
of the problem, the first of which sup- 
ports the Pennsylvania rule, and the oth- 
er suggesting a statute different from 
the Uniform Act. The situation is well 
phrased in the latter article: 


“Shall we continue to litigate, . . . since 
the Pennsylvania rule appears to place a 
premium on litigation? Or, still rejecting 
the Massachusetts rule [favored by the Uni- 
form Act], may we courageously cut the 
Gordian knot by formulating a statute 
which, while prescribing the good points of 
the Pennsylvania rule, will clarify it.’”’*** 


There is need for action. The alter- 
natives are clear. For beneficiaries as 
well as trustees, this dilemma must be 
solved with due regard for both. 





Valuation of Securities for Estate Taxes 


Rule of Reason Overcoming Harshness of Government 
Regulations 


J. MARK JACOBSON 
Member of the New York Bar 


ECENT judicial decisions have done 

much to ease the burden of execu- 
tors in performing the arduous task of 
evaluating a decedent’s property for tax 
purposes. This task is especially difficult 
when the estate includes large blocks of 
securities and where the security values 
are subject to fluctuating markets or per- 
sonal factors. 

However, the courts are coming to the 
rescue of the executor. There is now a 
definite line of decisions clearly indi- 
cating the pertinent factors to be taken 
into consideration in the determination 
of security values for the purpose of es- 
tate taxes. At the same time these de- 
cisions, following a rule of reason, are 
smoothing over the harshness of the 
Treasury regulations. 


Revenue Act and Treasury Regulations 


Section 302 of the current federal Rev- 
enue Act merely provides that the value 
of the decedent’s gross estate shall be de- 
termined by including the “value” of 
all his property. Section 302 (j), added 
in 1935, gives the executor generally a 
choice of valuation dates for the entire 
estate between the decedent’s date of 
death and a day exactly one year there- 
after. The statute, however, lays down 
no rules for the determination of the 
“value” of the decedent’s property. 

To effectuate the administration of the 
estate tax, the Treasury Department has 
drafted rules for the evaluation of the 
decedent’s securities. If the stocks or 
bonds are listed upon an exchange, then 
their value is to be obtained by taking 
the mean between the high and low 
prices, either on date of death or on a day 


one year thereafter. However, in “ex- 
ceptional cases” only, where it is clearly 
established that the exchange quotations 
do not reflect their true “fair market 
value”, then other relevant factors of 
value may be considered. The size of the 
security holdings by an estate, the Treas- 
ury Department holds, is not a relevant 
factor and cannot be taken into consider- 
ation in determining security values. 

If the securities are not listed upon an 
exchange but are dealt in through brok- 
ers, then the Regulations provide that 
their value shall be determined by taking 
the mean between the highest and lowest 
selling prices on the optional valuation 
dates, or if there were no sales on those 
days, then on the nearest date prior or 
subsequent thereto upon which sales 
were made, if within a reasonable period. 

If the unlisted securities are quoted 
on a bona fide bid and asked basis and 
actual sales are not available on the val- 


.uation dates, the mean between the bid 


and asked prices thereon shall be used. 


Unquoted Holdings 


In the case of the stock of a closed 
corporation, the government has rules 
that the value shall be determined on 
the basis of the company’s net worth, 
earning power, dividend-paying capacity, 
and all other relevant factors bearing 
upon the value of stock. These same fac- 
tors are applicable to the stock of other 
corporations where the shares are not 
quoted on a bona fide bid and asked basis 
and no bona fide sales have been made 
within a reasonable time. 

In the case of corporate or other bonds 
which are not quoted on a bona fide bid 
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and asked basis or if no bona fide sales 
have been made within a reasonable time 
of the valuation dates, then, the Regula- 
tions provide, their value is to be deter- 
mined by giving consideration to the 
soundness of the security, the interest 
yield, the date of maturity, and other 
relevant factors. 


The literal application of these rules 
for the valuation of securities—even 
with the optional dates given the execu- 
tor for determining the gross estate val- 
uation—frequently results in grave in- 
justices. A security may be inactive; 
and as a result of an insufficient number 
of shares sold on date of death or one 
year later, the market or brokerage quo- 
tations on those two days may be an ut- 
terly false barometer of its true value. 


On the other hand, the security may be 
very active on a fluctuating market with 
sudden upturns on the two optional val- 
uation dates and a general depression at 
other times during the year interval. 
Similarly, a security may have a firm 
market during the life of the decedent, 
its principal stockholder and executive; 
but as a result of his death the value of 
the stock may decline for several years. 
Thus neither date of death nor a day 
exactly one year later may offer an ac- 
curate point of reference from which the 
value of securities may be determined. 


Recent Decisions 


The Board of Tax Appeals in two re- 
cent cases refused to follow the above 
regulations literally in evaluating listed 
securities; and the Circuit Court of Ap- 
peals, third circuit, rejected the govern- 
ment’s method of determining the value 
of the stock in a closed holding company. 

These cases did not involve the 1935 
amendment granting executors the op- 
tion of the two valuation dates. There 
is nothing in these opinions or in the 
statute, however, to indicate that the 
legal results would be one iota different 
under the option method of valuation. 


Listed Securities 


In the case of Safe Deposit & Trust Co. 
of Baltimore v. Commissioner of Internal 
Revenue, 35 B. T. A. No. 39; January 
15, 1937,* the decedent owned a large 


block of listed railroad shares. On the 
date of his death, 600 shares had been 
turned over on the New York Stock Ex- 
change at a mean price of $44. In ac- 
cordance with the Treasury Regulations, 
the Commissioner of Internal Revenue 
used that figure as the unit value per 
share. The fiduciary criticized this as a 
“formalistic mathematical method”, “at 
variance with reality” in that it left out 
of consideration the vital fact that the 
valuation of a block of 35,966 shares can- 
not be correctly gauged by a market price 
resulting from a few one-hundred-share 
transactions. 

The petitioner introduced expert testi- 
mony to show that the sale of such a 
large block could not be accomplished as 
readily or simply as that of 600 shares 
and that a purchaser of a large block 
would make a different investigation be- 
fore arriving at a price. The evidence 
showed that in all probability the Ex- 
change would not have permitted such a 
large block to be offered for sale on one 
day, that if it had the price would have 
been instantly depressed, that to “feed” 
it out in small lots would require several 
months, and that over a substantial pe- 
riod of time the corporation’s earnings 
and the Exchange prices for its shares 
had been declining. 

In holding for the taxpayer, the Board 
declared that, while the Commissioner’s 
method has “the administrative advan- 
tage of certainty”, it does not in this case 
“result in a figure which is consistent 
with reality.” The so-called “blockage” 
rule favored by the Treasury Department 
—i.e., that a large block of shares is to 
be valued merely by a multiplication of 
the unit value by the number of shares— 
must give way to evidence that the value 
of a given number of shares is actually 
influenced by the size of the block. 


Problems of Large Blocks 


The Board of Tax Appeal followed this 
ruling in the case of Girard Trust Co. 
v. Commissioner of Internal Revenue, 35 
B. T. A. No. —; January 27, 1937.* The 
decedent here owned a large block of list- 
ed common and preferred stock in a 


*Reported on page 387 of this issue. 
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magazine publishing company, of which 
he was a leading executive. The Com- 
missioner, employing the Exchange price 
at the time of death as a base, fixed the 
unit value of the common stock at $114 
a share and the preferred at $115. At 
the time of death, the market in these 
securities had been very inactive and only 
small blocks had been sold. 


The petitioner presented evidence to 
show: that ninety per cent of the com- 
mon stock was held by company officials, 
employees, their families, insurance and 
trust companies, and colleges; that most 
of the trading in the stock was by small 
holders; that accordingly the stock had 
not suffered with the general market de- 
cline of 1929-30; that the tangible assets 
of the corporation lacked nearly $50,000,- 
000 of being sufficient to liquidate the 
preferred stock; that the value of the 
common stock had nothing behind it ex- 
cept the earning power of the company 
and its good will; that a capitalization of 
the average common stock earnings for 
the previous five years indicated a value 
less than half that fixed by the Treasury 
Department; that competition of other 
magazines and of the radio was cutting 
heavily into its advertising revenues; and 
that the death of the magazine publisher 
invariably depreciates the value of com- 
pany’s property and securities. 


In the light of this evidence, the Board, 
following the Baltimore Safe Deposit and 
Trust Company case, held that the stock 
market quotations were not determina- 
tive of the value of the decedent’s securi- 
ties, and gave weight to expert testimony. 


Unlisted Securities 


In the case of Laird v. Commissioner of 
Internal Revenue, 85 F. (2d) 598, the 
decedent owned unlisted shares in a 
closed holding corporation whose princi- 
pal assets consisted of a large block of 
listed stocks. In determining the value 
of the decedent’s unlisted securities, the 
Commissioner took the mean selling price 
of the listed stock at the date of death, 
multiplied that unit price by the number 
of shares owned by the closed holding 
corporation, divided that by the number 
of shares in the closed corporation, and 
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multiplied by the number of shares 
owned by the decedent. 


The taxpayer argued that had the 
holding company dumped on the market 
its large block of listed stock, the price 
obtainable would have been much lower 
than that fixed by the Commissioner. 
With this contention, the Circuit Court 
of Appeals, third circuit, agreed upon a 
rehearing. The court declared that the 
Exchange price of the listed securities, 
especially during boom periods, does not 
always reflect their true worth and that, 
as to the stock of a closed holding com- 
pany, its value must be based “upon the 
company’s worth, its earning and divi- 
dend-paying capacity, and all other fac- 
tors which have a bearing upon the stock, 
one of which might be the mean value of 
the selling price on a particular day of 
the stock which it owns.” 


Fair Market Value 


These recent decisions reaffirm ‘the 
definition of “fair market value” enun- 
ciated in the case of Couzeévs v. Commis- 
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sioner of Internal Revenue, 11 B. T. A. 
1040, as “the price at which a willing 
seller and a willing buyer would agree 
to trade if they both were aware of the 
facts.” In determining, then, the mar- 
ket value of a decedent’s securities, list- 
ed or unlisted, all pertinent factors that 
informed buyers would consider must be 
weighed. 

The price quotations on the Exchange 
or at a broker’s office, although some evi- 
dence of value, are not always conclusive. 
Inactive markets, fluctuating prices, im- 
portance of decedent in the affairs of the 
corporation, size of holding, difficulties in 
disposing of substantial holding, actual 
earning capacity, future business trends 
—these are all factors that must be con- 
sidered in evaluating for tax purposes 
the deceased’s securities. The market 
analyst thus becomes increasingly im- 
portant, and market quotations of de- 
creasing significance in the fiduciary’s 
valuation task. The result is less me- 
chanically arbitrary, and more conducive 
to equitable results. 
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Common Fund Bill Introduced 
in N. Y. 


A bill authorizing trust companies to es- 
tablish common trust funds for the invest- 


‘ment of money received as fiduciaries has 


been introduced in the New York Assembly 
by Assemblyman D. Mallory Stephens. The 
proposal, adding a new Section 188-a to the 
Banking Law, 2 and a new subdivision 11 to 
Section 10-c, Section 40 of the Surrogate’s 
Court Act, has been referred to the Banks 
Committee. 


.] 


Increasing Popularity of Trusts 


Trust funds have gained greater popu- 
larity since the World War as a result of 
changed theories of taxation, declared W. 
P. Welker, trust officer, Wheeling Dollar 
Savings & Trust Co., Wheeling, W. Va., 
in a talk before the Wheeling Rotary 
Club. Mr. Welker outlined a brief his- 
tory of the trust idea, and explained the 
various types of trusts, their functions 
and advantages, emphasizing the benefits 
of investment service and tax savings. 





Open Forum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


Non-Urban Trust Service 


Dear Sir: 

I am very much interested in an- 
nouncement that you are planning to 
conduct an Open Forum to carry brief 
comments, suggestions and inquiries on 
matters of current issue to fiduciaries. 

One of the topics that I should like to 
see discussed in the Open Forum is how 
we can make trust service accessible to 
the people living on the farms and in the 
villages and small towns and at the same 
time reasonably profitable to the trust 
institution. A map showing the present 
location of trust institutions, which was 
exhibited at the Mid-Winter Trust Con- 
ference of 1935, shows that, taking our 
country as a whole, many, perhaps an 
actual majority, of our people still are 
out of reach of a trust institution. When 
I say out of reach, I mean outside a ra- 
dius of 25 miles of any trust institution. 
Unless we can make trust service acces- 
sible to the people living out on the farms 
and in the villages, towns and small 
cities, even as it is accessible already to 
those living in the larger cities, we can- 
not make it genuinely popular. To be 
sure, some of the readers of Trust Com- 
panies Magazine can make valuable con- 
tributions to the solution of the problem 
of accessibility. 

Gilbert T. Stephenson 


Director, Trust Research, Graduate School of 


Banking. 


Workable Rule 
Dear Sirs: 

Allow me to express my approval of 
the attitude of your magazine toward the 
enactment of the Uniform Principal and 


Income Act. In my opinion that piece 
of legislation goes far toward removing 
the difficulties involved in determining 
conflicting rights of life tenants and re- 
maindermen. I do not regard the Penn- 
sylvania rule as a satisfactory solution 
of the problem of the apportionment of 
stock dividends between life tenant and 
remainderman. On this problem, as well 
as on other perplexing questions, the 
Uniform Principal and Income Act pro- 
vides a sound, workable rule. 


Lewis M. Simes 
Professor of Law, Univ. of Michigan. 


Life Begins at Once 


Dear Sirs: 

Impending changes in property rights 
affect the very foundations of our whole 
social-economic system. Unless we pro- 
ceed with the clearest possible insight. 
into all the ramifications of those 
changes, we will find ourselves in grave 
difficulties ere long. 

It has long been my conviction that— 
as Mr. H. G. Wells stated it in a recent 
interview—we have had too much man- 
agement by pottering about with a 
swarm of facts and too little philosophic 
management based on a firm conviction 
about the enduring values in human life. 

To apply such a philosophic conviction 
to the practical problems of fiduciaries in 
1937 calls for extensive study. I would 
not dare express an off-hand opinion on 
such a complex and delicate matter. But 
in the background of my thinking I al- 
ways find present the idea that the pop- 
ular schemes to divide the world’s wealth 
all arise from a failure on the part of 
competent governments and individuals 
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to create new wealth fast enough to pre- 
vent the communist craving from seizing 
men’s fancies. 

Fiduciaries, in other words, ought 
somehow join in a great national move- 
ment to speed up the creating of new 
goods, new services, and new measures 
for safety, without resorting to the 
feeble old device of robbing Peter to pay 
Paul. Our business world is, I feel, a 
house divided against itself right now; 
one half sees what Alfred Sloan Jr. and 
others see, salvation through faster 
progress; but the other half still clings 
to the shabby notion that by pinching 
pennies and juggling tax rates and 
chopping up big estates and inflating the 
dollar we can all become happier and 
safer. 

I’d enjoy an annuity if, when it began 
to pay, it was in a world where I could 
buy twice as many good things as I had 
been able to buy in the years when I was 
paying for the annuity. 

Walter B. Pitkin 


Professor of Journalism. Columbia Univ. 


Charges and Statutes 


Dear Sir: 

As a result of my work on trust costs 
and charges I have come to the conclu- 
sion that wherever possible a fee based 
upon the principal of the trust is the 
best method of charging. As Senator 
Roseberry in his able address before the 
Mid-Winter Trust Conference, pointed 
out, such a method can be incorporated 
in all trusts which are the result of a 
private agreement. It does not seem 
possible to me to set up a general rule as 
to what part of the fee should be borne 
by the life tenant and what part by the 
remaindermen. No two trusts are exact- 
ly alike in either character or purpose. It 
seems to me that the split up of the fee 
as between the life tenant and the re- 
maindermen must be determined by the 
grantor. 

The Trust Division has been abreast 
of this problem, for in its Guide to Trust 
Fees, first published in 1932 and revised 
in 1936, it recommended a schedule of 
charges (page 8 of the revised edition), 
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which I believe meets the situation fair- 
ly. 

In trusts created under wills, at least 
in those states where fees are fixed by 
statute, very little can be accomplished 
until the statutes are changed; although 
even here rates other than the statutory 
rates can be incorporated in the will. In 
trusts which are created under wills in 
localities where fees are not fixed by 
statute, but by precedent, or by the 
courts, bringing about a change from 
existing rates and methods to the basing 
of the fee on the corpus of the trust 
seems more simple, for it is in such jur- 
isdictions largely a matter of education. 

Henry A. Theis 

V. P., Guaranty Trust Co. of New York. 


A Record of Administration 


Dear Sirs: 

With reference to Mr. Gerard Brown’s 
article, ““A New Path to Insurance Trust 
Business”, I think it expresses the 
thoughts of many regarding trust settle- 
ments, and is quite natural, especially 
with respect to Life Insurance Trusts 
because they do not become operative un- 
til after the death of the donor, and he 
has no opportunity, therefore, of observ- 
ing the character of the administration 
furnished by the trustee. In other words, 
there is a lack of understanding on trust 
companies’ administration of insurance 
trust estates, and I am in accord with 
Mr. Brown’s suggestion to the extent 
that a summary or review of any trust 
administration truly expresses the char- 
acter of the supervision by the respective 
trustee. 

Edward S. Steeb 


Insurance officer, The Cleveland Trust Co., Cleve- 
land, Ohio. 


A Violation? 


Dear Sirs: 

It is my observation that those banks 
which do not adhere to a standard mini- 
mum schedule make concessions in con- 
nection with personal trusts for the 
benefit of individuals who maintain or 
control substantial deposit balances or 
who do a considerable volume of business 
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in other departments of the bank and 
from which the bank derives a profit. In 
other cases, some banks will accept trus- 
teeships under bond issues or appoint- 
ment as paying agent, transfer agent or 
registrar for corporations at reduced 
fees or for no fee at all, again in consid- 
eration of the business done by the cor- 
poration with other departments of the 
bank. 

It seems to me that a practice of this 
kind is clearly in violation of the pro- 
visions of Regulations “Q” and that un- 
less the banks of the country adopt for 
themselves a basic schedule of minimum 
fees, we may find that such a schedule 
will be written for us by the Federal Re- 
serve Board. 


A California trust official 
Regulation Q 


Dear Sirs: 

The definition of the term “interest” 
was contained in subsection (f) of Sec- 
tion 1 of Regulation Q, but the effec- 
tive date of this subsection was post- 
poned from time to time and it never ac- 
tually became effective. By action ef- 
fective February 11, 1937, the subsec- 
tion containing the definition of interest 
was eliminated from the regulation and 
there was inserted in the regulation the 
provision that “Within this regulation, 
any payment to or for the account of 
any depositor as compensation for the 
use of funds constituting a deposit shall 
be considered interest.” 

George B. Vest 


Asst. General Counsel, Federal Reserve Board. 


Fee Basis 


Dear Sir: 

Since the recent Mid-Winter Trust 
Conference considerable interest has 
been apparent in the suggestion for ap- 
plication of special charges for extraor- 
dinary types of services on property in 
a trust while keeping the basic rate low. 
I think it will be found that the theory 
on which fee schedules are made up is 
that the trust in question shall not con- 
tain any extraordinary property or call 
for extraordinary types of services. The 
fees are regarded as minimum fees, to 
be increased in all extraordinary cases. 
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On the other hand, reductions are al- 
lowed in a number of cases where the 
costs or the responsibilities of the trust 
institution are reduced. These include 
trusts in which all investment changes 
are made. by the direction of the settlor 
or some other person, without responsi- 
bility on the trustee; trusts containing 
large blocks of the same stock or the 
same bond issue; and trusts containing 
stocks in personal holding corporations 
that are under the management of the 
settlor or his family, without liability on 
the trustee for retention of those hold- 
ing company stocks. 


It further seems to me that a survey 
on the average duration of trusts would 
be very helpful in connection with fee 
studies. 


James W. Allison 
V. P., Equitable Trust Co., Wilmington, Del. 


Accounting Values 


Dear Sir: 


With reference to advantages and dis- 
advantages of the various methods of 
valuation of trust department assets for 
purposes of control, I am inclined to the 
belief that the one salient disadvantage 
of the inventory basis would offset any 
advantages which the system might 
have over the method of control by the 
use of “par” and “nominal” values. The 
chief disadvantage is the inability to 
control an asset immediately upon its re- 
ceipt on the control basis in use. By 
the use of the “par” and “nominal” 
method, such a control can be obtained, 
nor is it necessary to later change the 
control figures since there is no question 
as to the amount at which a particular 
item should be carried. In addition, 
obtaining the true inventory values of 
assets in the average estate involves a 
tedious task, the average estate includ- 
ing securities, stocks of close corpora- 
tions, real estate, etc. Furthermore, 
once an inventory value is obtained, 
there is usually a question as to whether 
the same should be changed in the event 
that the taxing authorities see fit to put 
a different value on the particular item 
for tax purposes. 

A New York trust official 





Resolving Conflict Between Life Tenant and 
Remainderman Interests 


ELBERT P. TUTTLE 
Sutherland, Tuttle & Brennan, Atlanta, Ga. 


HE question of “Apportionment Be- 

tween Life Tenant and Remainder- 
man” is undoubtedly a serious one. In 
preparing a number of trusts within the 
last year or so, we have been forced to 
seek some immediate solution of the prob- 
lem as applied to specific instances. For 
this reason our consideration has been 
directed to the making of specific terms 
in the trust instruments rather than to 
the possibility of legislative enactment. 


Among the provisions which we have 
included in trust instruments in certain 
cases are the following: 


“In the case of gains and losses from 
the sale or other disposition of trust 
property, the trustee may in its discre- 
tion apportion the entire amount or any 
part of any gain or loss from the sale or 
other disposition of trust property as be- 
tween the income account and the corpus 
account. Where the whole amount or 
any part of any gain has been so appor- 
tioned to the income account, such 
amount or part shall be included in the 
distributable income. Where the whole 
amount or any part of any loss has been 
so apportioned to the income amount, 
such amount or part shall be deducted 
from other income in determining the 
amount of distributable income. 


“The trustee may in its discretion ap- 
portion as between the income account 
and the corpus account the whole amount 
or any portion of the proceeds from the 
sale or other distribution of rights to 
subscribe to stock, bonds or other securi- 
ties, which rights may accrue to the trus- 
tee as an incident of the ownership of 
any trust property. 

“All cash dividends received by the 
trustee shall be considered as income un- 
less paid out of the capital or paid-in 
surplus of the distributing corporation. 


All stock dividends received by the trus- 
tee shall be treated as part of the corpus. 

“The trustee may consider and pay out 
all sums received as interest, as income, 
although the securities upon which such 
sums are paid may have been purchased 
at a premium, or it may retain any part 
of said payments to amortize such prem- 
iums in whole or in part as it may deem 
fair. ~ 

“The trustee may charge to income or 
to corpus as it shall deem equitable any 
expenses and any part of the premiums 
paid for securities. 

“The trustee may in general use its 
discretion in determining the question as 
to what receipts and payments are in- 
come and what are principal.” 

We think that the efforts of Trust 
Companies Magazine to encourage a solu- 
tion of the problem by means of legisla- 
tive enactment are to be commended, and 
we shall note the progress with interest. 


Comparison of Banking and 
Trust Earnings 


Since 1928, the ratio of trust department 
earnings to total earnings of Federal Re- 
serve Member Banks has consistently in- 
creased, as revealed in a survey made by 
Standard Statistics Co., Inc., New York. 
In that year, trust department earnings 
represented approximately only 3% of the 
total, whereas in 1936, the figure rose to 
about 7%. The New York member banks 
show a greater increase, the respective 
figures being 4% and 12%. 

The source of earnings which has suffer- 
ed is interest and discount on loans, which 
dropped from 60% in 1928 to slightly over 
40% last year, for all member banks, and 
57% to 36% for New York banks. Much 
of this was taken up by increase in earn- 
ings from interest and dividends on in- 
vestments. 
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Trustees Under Indentures 


Paternalistic Recommendation of S. E. C. Challenged on 
Four Points 


BENJAMIN WHAM 
of the Chicago Bar 
Excerpts from an article in the American Bar Association Journal, March, 1937* 


HE report of the Securities and Ex- 

change Commission on Trustees Un- 
der Indentures issued last June contains 
two chief suggestions: one, that the trus- 
tee be active throughout the life of the 
indenture, and two, that it be divorced 
from all interests adverse to the security 
holders. It contains the further sugges- 
tion that individuals no longer serve as 
indenture trustees, but only banks and 
trust companies with resources commen- 
surate with the proposed trusteeship. 
Parenthetically we should point out that 
these suggestions go far beyond the field 
of reorganizations. 

It would appear that the major premise 
for these recommendations is paternalis- 
tic, namely, that security holders, in ad- 
dition to the protection which is afforded 
them by state and federal securities and 
fraud laws and the present method of re- 
organization, are also entitled to a wet 
nurse. But assuming they are, is the 
so-called trustee necessarily the logical 
candidate for this ancient calling? Stud- 
ents of the subject may well disagree 
with these conclusions due in part to a 
different interpretation of the facts from 
which they stem. 


A Trifle Confused 


We shall discuss four possible points 
of disagreement: 

The first is the Commission’s assump- 
tion,that a prominent financial institu- 
tion is customarily selected as a so-called 
“trustee” to hold title to the property for 
the security holders, to certify the securi- 
ties and perform the other ministerial 


*See also Posner, ‘‘The Trustee and the Trust 
Indenture’, Yale Law Journal, March 1937. 


duties connected with the position, its 
name featured in the sales literature, and 
thus the securities are purchased under 
the justifiable assumption that the trus- 
tee is active and will fully represent the 
holders at all times against the issuer 
and underwriter. The gist of this as- 
sumption is that in this manner a fraud 
is perpetrated upon the security holders. 

Four reasons why this interpretation 
of the facts is erroneous occur to the 
writer: 

(a) The first is in the nature of a 
plea of the general issue. The writer has 
examined a number of recent prospect- 
uses and has in several instances been 
hardly able to find the name of the trus- 
tee. In addition, it is noteworthy that 
the name of the trustee is seldom men- 
tioned and never featured in the news- 
paper advertisements of security issues. 

Then it would appear that the Com- 
mission has become a trifle confused in 
its separate reports, for in the report on 
Real Estate Bonds much space is devoted 
to the fact that individual officers of the 
houses of issue served as trustees under 
indentures. Obviously there was no at- 
tempt to deceive security holders in such 
cases by the use of prominent banking 
institutions as trustees. 

(b) The second reason inheres in the 
origin and history of indenture trustee- 
ships. At the inception of this form of 
financing private enterprise there was 
no belief on the part of security holders 
or anyone else that the trustee was an 
active defender of their interests. In 
fact there have been mortgages in this 
country which placed title to the property 
in all the bondholders to be held jointly 
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by them, thus eliminating the trustee. 
Until very recently this was the regular 
practice in England. 


(c) The third reason’ wmilitating 
against the assumption that the trustee 
is an active representative of the security 
holders is that the trustee also represents 
the issuer. While the ordinary trustee 
represents his beneficiary solely, as the 
latter’s interests are the only interests 
which he must protect, the “corporate 
trustee must see not only to the interests 
of security holders but in a measure also 
to those of the issuing company”; as “for 
some purposes he represents one, for 
some the other, and for still other pur- 
poses he represents both .. .” 


(d) The fourth reason is that it would 
appear the Commission does not intend 
for the trustee to be active throughout 
the life of the indenture. The essence of 
the word “active” when applied to a trus- 
tee is that he actually take charge of and 
manage the business. To a practical bus- 
iness man nothing could be more absurd 
than to suggest that the indenture trus- 
tee should at once assume active charge 
of a business. How many trust compan- 
ies and trust departments of banks would 
accept the active management of many 
companies or have them intrusted to 
them in lieu of the seasoned specialized 
management which they now have? We 
venture to assert that even a suggestion 
that this is being seriously considered for 
many companies would cause the market 
on their securities to drop at least ten 
points. 


Not So Simple 


What the report surely means is that 
the trustee should be active only in cer- 
tain specified ways: for example, to see 
that the indenture is properly drafted 
and recorded, that the correct amount of 
securities are certified, that additional se- 
curities are issued in accordance with the 
terms of the indenture, that the proceeds 
are properly applied, that all the pro- 
visions of the indenture are performed, 
and on the happening of an event of de- 
fault that proper steps be taken to notify 
the security holders and to see that they 
are properly represented. 


THE 


BOATMEN’S 
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OF ST. LOUIS 
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Complete Trust 
Service For Estates, 
Individuals And 
Corporations 


Oldest Bank in Missouri 


We are in accord with this general ob- 
jective. Of course the indenture should 
be properly drafted and recorded and the 
correct number of securities issued and 
the other provisions of the indenture car- 
ried out, and the security holder protect- 
ed from loss in so far as possible! Who 
is so foolish or so lacking in public mor- 
als as to disagree? But it is not so clear 
who should be responsible for these 
things. It all seems very simple in 
theory to say: 


“Why the trustee, of course! It is 
called a trustee so let us make it a trus- 
tee in fact.” 


However, it is not so simple in actual 
practice’ Suppose the number of secur- 
ities to be issued depends upon the value 
of the property and its earnings. Sup- 
pose the proceeds are to be paid out only 
after certain improvements have been 
made. Suppose any number of condi- 
tions that appear commonly in inden- 
tures. 
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Heated Argument 


Many trustees do actually go to con- 
siderable length to satisfy themselves 
that the provisions of the indenture are 
being carried out. But it is another 
thing to make them financially respon- 
sible, particularly when their compensa- 
tion is incommensurate with the liabili- 
ties to which they would be subjected and 
their greatly enlarged duties. Further- 
more, it is extremely doubtful if the ad- 
ditional trustee’s fees necessarily paid 
for this duplication by the trustee of the 
functions and responsibilities of the is- 
suer will give commensurately greater 
protection. Indentures usually provide 
that trustees may rely upon the certifi- 
cate of the issuer as to performance. In 
all but a negligible percentage of cases 
these certificates are correct. It would 
seem that a more direct and less expen- 
sive remedy for this small percentage 
would be to impose additional duties and 
penalties upon the issuer and under- 
writer rather than the trustee. 


This possibility is recognized in the 
report in connection with the method of 
supervising the expenditure of the pro- 


ceeds of an issue. The Commission sug- 
gests that the trustee may be largely re- 
lieved of this obligation by the issuing 
company filing a certificate with the 
Commission as to the disposition of the 
proceeds. 


It is difficult to reconcile the Commis- 
sion’s attitude in this instance with its 
heated argument over many pages 
against exculpatory clauses. These per- 
mit the trustee to rely upon certificates 
of the issuer and underwriter and relieve 
it from liability except for gross negli- 
gence and willful misconduct, and have 
been developed over many years no doubt 
in recognition of the logical division of 
duties between issuers, underwriters and 
trustees. Why is it not just as reason- 
able to require the issuing company to 
file the same kind of certificate with the 
Commission as to the other acts required 
of it? And why not place some of the 
burden on the, underwriter, especially to 
see that the indenture is properly draft- 
ed and to protect security holders on the 
happening of an event of default? 


Duplication of Work 


This leads to the second possible dif- 
ference in interpretation of the facts 
upon which the Commission’s recom- 
mendations are based. The Commis- 
sion asserts that the underwriter does 
not truly represent the security holders, 
but is merely interested in selling the se- 
curities. From this it would appear that 
the Commission misunderstands the true 
function of an underwriter. In most 
cases the underwriter actually buys the 
issue in the first instance. The securi- 
ties thus belong to it and, if it is unable 
to sell them to the public, continue to be- 
long to it. It therefore has a very defin- 
ite financial reason to see that the in- 
denture is carefully drafted and the se- 
curities otherwise properly set up, in ad- 
dition to the usual reasons for protecting 
its customers, namely, that it recognizes 
a duty, that this enables it to sell the se- 
curities more readily and that it wishes 
to maintain its reputation. It would be 
a duplication of work and expense to re- 
quire the trustee to see to this also. 


Much is made in the report of the al- 
legedly selfish uses supposedly being 
made by the underwriter of its list of se- 
curity holders, i.e. to obtain a dominant 
position in the reorganization and so re- 
ceive managerial and other fees and prof- 
its, to avoid or postpone discovery of il- 
legal practices in the original sale of the 
securities, to gain greater recognition of 
its junior and equity interests in the re- 
organization plan, and the like, and the 
need which security holders have for this 
list in order to procure proper representa- 
tion. We must of course agree with the 
Commission that fraudulent and unfair 
practices should be eliminated in so far 
as possible and that security holders are 
entitled to proper representation. How- 
ever we are not convinced that the Com- 
mission has overcome the presumption 
that the underwriter is, generally speak- 
ing, able to render valuable service in re- 
organization. 


Then, too, it is not clear that it would 
be an unmixed blessing to make the list 
of security holders generally available. 
It may be argued that, far from protect- 
ing security holders, it plays into the 
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hands of a few obstructionists. The 
principle of majority and two-thirds rule 
is recognized in the new reorganization 
sections of the Bankruptcy Act. On be- 
half of the underwriter it should be 
pointed out that nine chances out of ten 
he used much the same list in the sale 
of the securities of other properties and 
businesses and thus this list is a valu- 
able property right. It should also be 
pointed out that the fiscal agent either 
has or can compile a fairly complete list 
of those security holders to whom inter- 
est is paid. Presumably it is this list 
which may be made available to security 
holders in 77B proceedings. 


Poised and Ready 


A third possible difference of interpre- 
tation of the facts upon which these 
recommendations are based may arise 
from the assumption of the Commission 
that upon the occurrence of an event of 
default an active trustee would give ma- 
terially better protection to the interests 
of the security holders than at present. 
The Commission apparently envisages 
the active trustee as at all times poised 
and ready to spring instantaneously to 
the aid of the security holders. This as- 
sumption together with the Commis- 
sion’s grand passion for minority inter- 
ests is perhaps the most unrealistic por- 
tion of the Report. It is undoubtedly 
actuated by a mixture of paternalistic 


philosophy and the assumption that the 
issuer and underwriter and possibly an 
inactive trustee are essentially dishonest. 

Apparently the Commission fails to 
visualize what actually occurs upon the 
happening of an event of default. What 
usually occurs is this: the management 
has average honesty and intelligence, but 
for some reason usually beyond its con- 
trol (certainly this was true during the 
recent depression) sales fall off, gross in- 
come drops and it is forced to default. 
The underwriter may still have some of 
the securities, but, whether it does or 
not, its customers need protection and 
thus, as pointed out above, it appears to 
be a logical champion of their rights. 

It is the writer’s understanding that 
most trustees are perfectly willing in 
theory to be active after default. How- 
ever, the chances are that the more re- 
sponsibility is placed upon them the more 
careful they will be. It is a tremendous 
responsibility to throw a going concern 
into receivership: Many companies have 
been in technical default and later re- 
covered without the necessity of inter- 
vention by the trustee. The possible loss 
to security holders of a few months’ in- 
terest or profits, which apparently looms 
large in the eyes of the Commission, is 
really minor compared to the damage 
which may be done by too precipitate 
action; nor is the Commission’s alarm 
over the failure of trustees, at times, to 
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give immediate notice to security hold- 
ers of threatened defaults entirely justi- 
fied as it would often be unwise to pub- 
licize a company’s difficulties while it 
may still pull through. 


Problematical Benefits 


It seems reasonable to conclude that 
whenever possible the broad decision as 
to whether or not action should be taken 
on behalf of the security holders, and, if 
so, what it should be, should rest with 
the security holders themselves. It may 
be that this decision should properly be 
facilitated by placing some additional re- 
sponsibility upon the trustee to assist in 
calling the first meeting and in the for- 
mation of a representative committee. 
Under the present set-up indenture trus- 
tees go even further and take direct ac- 
tion in some cases where essential to pro- 
tect the interests of security holders. It 
thus is problematical whether any sub- 
stantial benefits will result from an at- 
tempt to substitute mandatory for discre- 
tionary action of the trustee. 

The report argues at length against 
trustees having interests which are ad- 
verse to those of security holders. It is 
undoubtedly true that a bank which is 
indenture trustee of a large bond issue, 
may make short term loans to the issuer, 
may act as paying agent, and may hold 
some of these bonds or junior securities 
of the issuer in its own portfolio or in 
that of one or more trust estates of 
which it is trustee. ':To the Commission 
each of these interests is in conflict with 
those of the security holders. 

This leads to a fourth possible differ- 
ence in interpretation of the.facts under- 


lying the Commission’s suggestions, as, 
it may be argued, this conflict is more ap- 
parent than real and is more often bene- 
ficial than otherwise. There are many 
cases in which the issuing company would 
be unable to obtain a short term loan ex- 
cept from the bank with which it has 
done business for many years and which 
also happens to be acting as indenture 
trustee for its bonds. Such a loan, far 
from being adverse, is really beneficial to 
the security holders, as it enables the 
company to continue in business and 
often pull through. This situation is 
analogous to the preference given under 
the six months rule in railroad receiver- 
ships to claims for materials which are 
necessary to keep the road in operation 
for the benefit of the public. In spite of 
this moral right to preference (if not 
legal) there are many instances in which 
a banking department subordinates its 
claim in order not to embarrass its trust 
department in its function as trustee. 
The Commission’s solicitude for secur- 
ity holders and fear that equity and jun- 
ior interests, particularly those belong- 
ing to the issuer, underwriter and trus- 
tee, will receive some recognition in re- 
organizations is in striking contrast to 
the general philosophy underlying the 
New Deal. Thus, under the new reor- 
ganization sections of the Bankruptcy 
Act mentioned above, equity and junior 
interests have consistently received more 
recognition than the actual dollar-and- 
cents value of their claims. State mora- 
toria laws have been enacted for the sole 
purpose of staying foreclosure of proper- 
ties and the wiping out of equities in the 
hope that as the depression passes these 
equities will regain some semblance of 
value. The purpose of the federal gov- 
ernment in devaluing the gold content of 
the dollar was to bring about a rise in 
prices, thus adding to the value of equit- 
ies as against debts. The junior and 
equity interests held by issuers and un- 
derwriters are in large part obtained by 
the investment of new money in an hon- 
est attempt to save the property or busi- 
ness from default. Certainly there does 
not appear to be any valid: reason why 
these claims should not. be presented by 
trusteesifor whatever they. are worth. ;:: 
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HE recent visit of President Roose- 

velt to the Latin-American Coun- 
tries and the sessions of the Inter-Amer- 
ican Conference for the Maintenance of 
Peace in Buenos Aires, Argentina, have 
focused anew the attention of the people 
of the United States upon the twenty 
republics of Central and South America. 
Moreover the rapidly developing trade 
relationships between these countries 
and ours have aroused the interest of the 
bankers and industrialists of our coun- 
try as to everything Latin-America, es- 
pecially business methods and banking 
systems. 

What is of especial interest to bank- 
ers and trust men is that in these Latin- 
American countries there is a trust sys- 
tem in the making which may point the 
way for development of trust systems in 
all the other civil law countries of the 
world. New trust legislation is already 
on the programs of many states. Con- 
gressional legislation on trusts, of one 
soft or another, seems to be in the off- 
ing. Sooner or later the law-making 
bodies will study trust systems in for- 
eign lands in order to make comparisons 
with the law and procedure in this coun- 
try. So the development of a trust sys- 
tem in Latin-America may be an epoch- 
making event of worldwide significance 
in the banking and trust fields. 


Former Confinement to Common. Law 
Nations 


Up to very recent times trust systems, 
in the sense-in which the term is known 
and understood in’ the United States, 
were confined to the common law’ coun- 
tries—that is, to the United States. and 
to-the commonwealths of:the British Em- 
pirey’ This :was'-so ‘because the common 


law alone of the juridicial systems recog- 
nized the trust. The best that the other 
systems had to offer was substitutes for 
the trust, which accomplished in a 
roundabout, cumbersome way what the 
trust accomplished in a direct, simple 
way. 

It is quite true that Japan, many of 
whose young men had been educated in 
the colleges and universities of England 
and the United States, about 30 years 
ago adopted a trust system which is, to 
all intents and purposes, not so much an 
adaptation of as it is an outright copy 
of our own system. For example, Japan 
has trust companies, trust associations, 
life insurance trusts, common trust 
funds, and many of the other American 
and English trust arrangements. How- 
ever, the Japanese juridicial system is a 
distinctive one, and it is not to be ex- 
pected that the Japanese trust system 
will be adaptable to any other country. 


Attempts to Provide Civil Law Trust 
System 


Quite the contrary is true with respect 
to the trust system in the making in the 


Latin-American countries. This is apt 
to prove to be adaptable to all the civil 
law countries of the world. Most.of the 
countries of the world are under one of 
two juridicial systems—the common law 
system emanating from England and ap- 
plied, generally speaking, throughout the 
English-speaking world, and the civil law 
system. emanating from ancient Rome, 
modernized by. -Napoleon, and applied 
generally: throughout the. countries of 
Europe and Central and South: America. 
Some of the‘leaders of thought in France 
have been advocating a trust system for 
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their country. Witness Dr. Pierre Le- 
paulle’s scholarly treatise on the trust, 
designed to show how the trust may and 
should be adopted to the requirements of 
France. He says, “It is a great asset in 
a legal system to have an adaptable de- 
vice at the crossroads of all legal institu- 
tions, and one which fulfills many social 
functions at the same time. It is the 
writer’s hope that Anglo-Saxon jurists 
will assist their civilian brethren in re- 
viving and developing the long forgotten 
fiducia.” (Fiducia is the French equiva- 
lent of the trust.) For Germany wit- 
ness Alfred Friedmann’s persistent ef- 
fort, specially through his book Der 
Treuhander, to point the way for his 
country to adopt a trust system. But 
neither France nor Germany has yet 
done anything about it. It has been 
Latin-America that actually has grafted 
the common law trust stem onto the civil 
law trunk and made it live and grow, and 
thus pointed the way for the other civil 
law countries. 


The move for the development of a 
trust system for the Latin-American 
countries dates back to about 1920. That 
year Dr. Ricardo J. Alfaro, then Profes- 
sor of Civil Law in the University of 
Panama and later Minister from Panama 
to the United States, wrote a book en- 
titled El Fideicomiso in which he ex- 
plained the trust, showed its uses, and 
went so far as to suggest a trust law 
that might be fitted into the juridicial 
system of a civil law country. 


Panama’s New Law 


Just five years later—on January 6, 
1925—the National Assembly of Panama 
enacted into law Dr. Alfaro’s proposed 


statute. It is a comparatively short 
statute of 38 brief, succinct articles. The 
following are only a few of the more sig- 
nificant provisions. It applies only to ir- 
revocable trusts; that is, all trusts cre- 
ated under the statute are irrevocable. 
A trust, whether for an individual or a 
charity, can continue only 30 years from 
the date of acceptance by the trustee. 
The secret trust is prohibited; the pur- 
pose of the trust and the name of the 
beneficiary must be stated. 


TRUST COMPANIES 


Where there are two or more trustees 
only the acts done by them jointly or by 
a majority of them or by one upon the 
express authority of the others are valid. 
A trust cannot be established for an un- 
born person, except for a baby in its 
mother’s womb. The creator of a trust 
may himself name a successor trustee or 
he may empower the original trustee or 
even a third party to name a successor 
trustee. In the event of a vacancy in the 
office of trustee, the court at the instance 
of the creator or the beneficiary or the 
public attorney may appoint a trustee to 
fill the vacancy. A trust may be created 
by will, by deed or by word of mouth. A 
trust with respect to real property must 
be recorded, and it takes effect, so far as 
third parties are concerned, only from 
the date of recording. The recording 
must be in the name of the trustee and 
the trustee’s acceptance of the trust must 
be stated. 


Every trust is presumed to be remun- 
erative and, in the absence of special con- 
tract, the trustee’s compensation is the 
same as that of a guardian. The trustee 
may be either a natural person or a cor- 
poration; in any case the trustee must 
have all the qualifications of a guardian. 
After a trust is offered to a trustee it has 
eight days within which to accept or de- 
cline; having accepted, it cannot resign 
thereafter except on “serious grounds in 
the opinion of the court.” “The trustee 
must display in the management of the 
property the care of a good father of a 
family.” This sentence from the statute 
is worth quoting exactly, for it states a 
standard of care worthy of emulation 
everywhere. 


Need for Legal Protection 


Dr. Alfaro, addressing the American 
Foreign Law Association in New York 
City on October 30, 1925, on civil law 
substitutes for trusts, gave illustration 
after illustration of the need in the civil 
law countries for the trust in both busi- 
ness and personal affairs. 

“T recall,” he said, “the case of a mid- 
dle-aged man married to a much younger 
wife, by whom he had two children. He 
had made a considerable fortune, which 
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he wanted to leave to his widow and chil- 
dren. But he was concerned with the 
fate of his fortune in the hands of his 
widow. In the first place, she lacked the 
energy, knowledge, and experience neces- 
sary to manage his vast business inter- 
ests. In the second place, he thought 
that it would be perfectly natural for a 
young and pretty woman to marry a sec- 
ond time. 

“These two thoughts filled the gentle- 
man with uneasiness and alarm. His 
property being in Panama, he wished to 
settle his affairs by a will, in such a way 
that he might die with the conviction 
that his widow and children, especially 
the latter, were fully protected for the 
future. It was not possible. The Civil 
Code allows what is known as testamen- 
tary tutorship. But in the present case 
such institution could have no applica- 
tion, because the administration of the 
estate cannot be taken away from the 
widow unless it be shown that her be- 
havior is bad. Neither can she be de- 


prived of the custody of her children un- 
less the same circumstances occur. 


Tutorship Limitations 


“There are provisions to the effect of 
placing the children of a first marriage 
under tutorship in case the widow con- 
tracts a second marriage, but this legal 
remedy did not satisfy the husband, be- 
cause he could not himself make the ap- 
pointment of the person who would act 
as tutor of his children in such an event. 
He thought, moreover, that in any case 
the influence of a possible second hus- 
band might be prejudicial to his own 
children before the marriage and even 
thereafter on account of the facility with 
which the requirements of the law may 
be evaded. 

“It is evident that neither testamentary 
tutorship nor the provisions of the Code 
regarding second nuptials provides a sat- 
isfactory solution for problems like this. 
Full satisfaction would have been found 
only in a trust created on the patrimony 
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of the husband for the benefit of his 
widow and children, and this cannot be 
done under any provision of any of the 
Civil Codes in force in the Latin coun- 
tries.” 


Puerto Rican Statute 


The next step after that of Panama in 
the development of a Latin-American 
trust system came in 1928, when Puerto 
Rico adopted a trust statute (Act No. 41, 
April 23, 1928) which is essentially sim- 
ilar to that of Panama. It is not worth- 
while here to repeat the provisions of the 
statute, but this comment should be 
made: In this Puerto Rican statute we 
have a trust system being developed in 
a community that has a civil law back- 
ground but which is now part of a com- 
mon law country. 

The United States has a similar situa- 
tion in Louisiana; and the British Em- 
pire, in Quebec. It may be expected that 
the influence of the common law will pro- 
duce interesting variations between the 
trust system of Puerto Rico and those of 
the Latin-American republics to the 
South. 


Bank Trustees in Chile 


In 1930 in Chile we find another sig- 
nificant step of the development of a 
Latin-American trust system. Here for 
the first time we find the bank as a recog- 
nized instrumentality for the transaction 
of trust business. The General Banking 
Law of 1925 had opened the door for 
banks to engage in trust business; but it 
was the act of February 17, 1930, that 
stated the terms and conditions upon 
which they may do so. 

By this act banks are expressly author- 
ized to accept general or special commis- 
sions to administer the property of third 
parties; to act as depositary and attorney 
in fact; as assignee and receiver; as 
guardian (of the property, not the per- 
son), executor, trustee, curator; as trus- 
tee for incompetents; and as representa- 
tive of the holders of bonds (corporate 
trusts). Here we have complete trust 
powers, personal and corporate. Furth- 
ermore, the supervision of trust busi- 
ness is placed directly under the control 
of the Superintendent of Banks. 
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Development in Costa Rica and Mexico 


The latest step in the development of 
a trust system in Latin-America has 
been taken or is being taken in Costa 
Rica. In July, 1936, a new banking law 
was introduced in the Costa Rican Con- 
gress which will authorize banks to en- 
gage in trust business under the general 
supervision of the Superintendent of 
Banks. The opinion is ventured by a 
Costa Rican banker that existing banks 
perhaps will not go into the trust busi- 
ness but that new corporations will be 
organized for the purpose of carrying on 
trust business. 


Here and there throughout the Latin- 
American countries—in Mexico, in Puer- 
to Rico, in Costa Rica, in Panama, in 
Chile, and in still others—one finds the 
beginnings—in most cases, just the be- 
ginnings—of a trust system. In Costa 
Rica, for example, one company was or- 
ganized several years ago to engage in 
trust business but actually never engaged 
in it; and only this year has the statute 
authorizing banks to engage in trust 
business been introduced. 


In Mexico the Credito Industrial de 
Monterey has established a Departmento 
de Fideicomiso (trust department) and 
issued a very attractive booklet advertis- 
ing and explaining its trust services. In 
Chile three corporations are known to en- 
gage in trust business, one of which, the 
Banco de Chile, is advertising its trust 
services quite extensively. 


Obtaining Recognition as Juridicial Device 


These Latin-American countries are 
going about the development of a trust 
system in a perfectly logical way. Their 
first problem—it is the first problem in 
all the civil law countries—is to obtain 
recognition for the trust itself as a de- 
vice and instrumentality in their juridi- 
cial systems. For example, one of the 
large trust institutions of the United 
States sought the advice of counsel in one 
of the Latin-American countries as to the 
possibility or advisability of its opening 
a branch office to do trust business. The 
counsel concluded a long brief on the sub- 
ject with these words: , 





cv Wwe mer «wreFeolUNw~SselUhh/)hmh 


TRUST COMPANIES 


“By virtue of the above mentioned 
(the lack of recognition of the trust in 
the juridicial system of the country in 
question) we are of the opinion that in 
the actual state of our laws the Bank 
would neither be able to solicit business 
as trustee nor open a trust department 
in the branches which it operates in the 
Republic. It would be more advisable 
to prepare a project of a law adequate 
for the creation of that institution of 
right and do what is possible in order 
to have the same approved, before dedi- 
cating yourselves to those businesses.” 


The Republic of Panama led the way in 
the projection and adoption of a statute 
providing for the trust. The Republic 
of Chile led the way in the projection and 
adoption of a statute granting trust pow- 
ers to banks. 


Opportunities Arising from Closer 
Relationships 


What has been going on lately in the 
Peace Conference in Buenos Aires is but 
typical of the intimate exchange of ideas 
that is going on among the Republics of 
Central and South America and also of 
the increasingly intimate and construc- 
tive exchange of ideas going on between 
the United States and these Republics. 

To ‘these Latin-American countries, 
rather than to our own common law coun- 
tries, we may look during the next few 
years for some of the most interesting 
experiments and developments in trust 
business and trust service. Just as late- 
ly we have been studying with profit the 
experience of New Zealand, Australia, 
Denmark, and Japan with common funds, 
shortly we shall, no doubt, be studying 
with equal profit the Latin-American de- 
velopments and experiments in the trust 
field. 

In a paper read at the Third Pan- 
American Scientific Congress held in 
Lima, Peru, in Feb. 1925, Dr. Alfaro 
said: 


“In my law practice I have had num- 
erous cases of North American clients 
in which they submitted to my consid- 
eration family or business problems that 
could only find a satisfactory solution in 
the trust or fideicommissum of their 
country, and whom I had to tell with 
sorrow that the laws of my country did 
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not afford the security or remedy they 
were seeking ... From this I got the 
idea of attempting the legislative adap- 
tation with which this study (his book) 
is concerned; and just as languages and 
customs are enriched and perfected by 
appropriating the good things that are 
found in other countries, so the legisla- 
tions, which are not dead bodies or rigid 
frames or immutable forms, should 
adopt, assimilate, and conform to their 
own characteristics such institutions as 
have proven beneficial in other coun- 
tries.” 


Economic Development in Latin 
America 


Most Latin American countries have 
now attained the economic status which 
the United States represented in 1900. 
The capital necessary to develop its rich 
natural resources at first came from 
European investments. Since the World 
War, however, this country has increased 
its long-term investments in Latin Amer- 
ica about five-fold, to bring the amount 
to approximately $5,000,000,000. 








Pennsylvania Rule May Be Abolished 
Philadelphia Court Would Authorize Stock Purchases for Trusts 
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OLDING that equities may be 

proper investments for trust funds 
where there is no restriction in the in- 
strument to “legals” the Orphans’ Court 
of Philadelphia County last month hand- 
ed down epochal decisions in the cases of 
Estate of Van Court Carwithen and Es- 
tate of William E. Donovan.* 

Recognizing that the general question 
is one of fundamental importance to fidu- 
ciaries, Judge Bok, who wrote the ma- 
jority opinion in Estate of Van Court 
Carwithen, rendered a decision that dis- 
closed a clear understanding of the in- 
vestment problems of the present-day 
trustee. At the same time he gave an 
interesting summary of the evolution of 
trust investment principles. 

The case in question involved a trust 
under a will. The powers of the trustee 
included the following: “To invest and 
reinvest, alter, vary and change invest- 
ments and reinvestments from time to 
time, at discretion, without confining my 
trustees to what are known as Legal In- 
vestments.” 


Concluding that the testators’ inten- 
tion was to permit his trustees to buy 
stocks in managing his trust estate, 
Judge Bok said, in part: 

“The legislative and judicial history 
of this question divides into two parts, 
following generally the great economic 
periods of the country. The first is from 
1824 to 1874, when the new Constitution 
was adopted. During this time judicial 
disapproval of stocks as investment was 
at full flood: with the example of Eng- 
land shadowing rather than guiding our 
country, we paid improper attention to 
many of her problems and to her solu- 


*Reported in 64 Trust Companies 255; Feb. 1937. 


tions of them, believing, likely enough, 
that time had isolated them by the habit 
of centuries. When feudal England 
emerged from the Reformation as an in- 
dustrial nation, men behaved as men do 
with a new freedom. While the Colonies 
were laboring and then winning their in- 
dependence, the English public was being 
invited to take stock in a series of in- 
credible frauds—the South Sea Bubble, 
making gold from sea water, running 
slaves from Africa, for example. Little 
wonder that the English rule was nar- 
row—only the public debt and real es- 
tate were proper for trust investments. 

“We did not reach this point of clar- 
ity, at least in Pennsylvania, with the re- 
sult that there is no decision foursquare 
with the problem. There is a group of 
cases dealing with parts of it, most of 
them passing upon specific investments, 
some interpreting the meaning of discre- 
tion. The latter are of more help to us, 
for they indicate that discretion means 
discretion. Fiduciaries would not be in 
their present quandary had we held, as 
the English did in Trafford v. Boehm, 3 
Atk. 440 (1746), that discretion given in 
a will did not permit fiduciaries to ven- 
ture beyond the field of legal investments, 
or had we clearly recognized a modern 
rule to the contrary, as the English did 
in In Re Raynor, 1 C. H. 176 (1904). In 
their times, both rules were needed in 
both countries. 

“We did some wildcatting on our own 
account in this country, and it left its 
mark. Pioneering in frontiers was good 
for the growth of the nation, but pioneer- 
ing in investments was not good for es- 
tates and beneficiaries, and the young 
corporations that sprang up in the wake 
of Fulton’s steamboat, the Iron Horse, 
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and the mine pits of the West were sus- 
pect, and properly so. 

“The second period begins with the 
new Constitution of 1874. By Act of 
May 8, 1876, P. L. 133, the Legislature 
extended the field of legal investments to 
include municipal and county bonds. 


“Following the period of Reconstruc- 
tion, American industry changed radical- 
ly. Companies which had been small and 
untried grew to such power and influence 
that they dominated politics and even 
government: the political history of the 
Southwest, for example, is practically the 
history of the Santa Fe Railroad. Science 
began to unleash forces which might bet- 
ter have been undiscovered until man had 
evolved a greater cenobitic intelligence. 
Stocks seasoned in an expanding market, 
while their companies survived a series 
of depressicns and emerged stronger than 
ever. In thirty years automobiles and 
electricity became necessities which 
changed the face of the nation. The 
stock exchange began to react to news 
in Australia or Cape Town within an 
hour of its happening. By 1917 there 
‘was a new world of economics and indus- 
try. 

“Its effects upon the courts was in- 
evitable. The cases, inter lineas, be- 
came less critical of stocks. They did 
not definitely approve them, but they 
naturalized the conception of a fidu- 
ciary’s discretionary powers. 


“We cannot prescribe here the exact 
paths to be investigated. In general 
fiduciaries must act as ordinarily prud- 
ent men act with their own property, and 
what is prudent depends on the circum- 
stances of each case. 


“Nor can we prescribe which stocks 
fiduciaries may purchase. We are per- 
mitting them merely to enter the field 
and choose wisely. All that we pass on 
now is the right under this will to in- 
vest in corporate stocks, and we express 
no opinion beyond that. We have simply 
come to the conclusion that the modern 
stock market offers opportunities for in- 
vestment substantially as safe as mort- 
gages and bonds, and therefore admit 
corporate stocks within the discretion 
given in this will.” 
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Bond Slump Due 


Bond prices will suffer a decided slump 
which will result in a less severe decline in 
stocks, states Major L, L. B. Angas, British 
business analyist, in his recently issued 
pamphlet. Major Angas supports this 
theory on seven grounds: 

1. Recovery has been effected through in- 
flated bank credit under the President’s bor- 
rowing program. 

2. Inflation is controlled by the Banking 
Act of 1935. Bank credit currency could 
be decreased 20 per cent by increasing re- 
serve requirements and open market oper- 
ations by the Federal Reserve Board. 

3. Because of augmented speed of cir- 
culation, the brakes must be applied. 

4. Positive bank credit deflation is essen- 
tial; reduction of excess reserves is insuf- 
ficient. 

5. Money will become dearer because of 
artificial deflation of bank credit. 

6. There is an increasing industrial de- 
mand for loan funds. 

7. Higher interest rates and lower bond 
prices will ensue from artificially restricted 
supply and naturally increasing demand. 
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uring the past three or four years, 

we have periodically heard of move- 
ments designed to effect by legislative 
enactment the divorce of trust functions 
from banking institutions. It is signi- 
ficant that generally the idea has been to 
seek some congressional action which 
would bring this about. Personally, I 
am not aware of a single state in which 
any such movement has been undertaken 
with the purpose of having a state legis- 
lature enact into law a bill divorcing 
trust functions from state chartered 
banks. 

The fact is that the discussion rela- 
tive to the subject has all been caused 
by some observations made occasionally 
by public officials in Washington in ad- 
dresses or reports of commissions or in- 
vestigating committees of one sort or 
other. Generally it has been merely a 
suggestion that divorcement of trust 
functions from banks in a greater or 
lesser degree might possibly be the solu- 
tion for the problems which were the 
immediate concern of the document in 
which the suggestion appeared. 


Further Segregation Unnecessary 


For the most part I am inclined to be- 
lieve that all of these remarks were in 
the nature of trial balloons sent up to 
see what the reaction might be, and I 
doubt whether any governing board or 
commission has seriously inquired into 
the question and determined just what 
the result of divorce would be or wheth- 
er in the last instance it would be desir- 
able or not. 

Of one thing we may be sure—there is 
no public demand for the divorce—cer- 
tainly the beneficiaries of our trusts and 
the customers of our trust institutions 
have never indicated that they desired a 


change in the present relationship. More- 
over, the general public seems apathetic 
to the whole idea and of all the state 
superintendents of banks with whom I 
have talked not a single one has advo- 
cated the proposition of taking banks out 
of the trust field. 

I must point out a certain carelessness 
in terminology which may conceivably 
cause some looseness in our thinking and 
discussion of the subject. The advocates 
of the idea usually talk about the separa- 
tion of the banking and trust business 
or, as sometimes expressed, the segrega- 
tion of the two. Separation or segrega- 
tion is an accomplished fact, and existing 
laws are adequate to. give the supervisory. 
authorities ample power to see that in- 
tra-institutional dealings do not and can- 
not take place. 


New Capital 


Divorce of trust functions from bank- 
ing institutions at once raises several sit- 
uations, some of which have serious im- 
plications. In the first place, if the di- 
vorce should occur, we must remember 
that is will be a permanent and complete 
separation. In the nature of things it is 
impossible to have an interlocutory de- 
cree of divorce which would provide a 
period for testing and trial. If the step 
is taken, it is irrevocable because the 
very doing of the thing itself necessi- 
tates raising an enormous amount of new 
capital with which to establish new trust 
institutions. 

The conclusion is the same if we at- 
tempted to approach the problem from 
the flank and leave the trust business in 
existing institutions but move the bank- 
ing business into newly organized banks. 
As a matter of fact such a solution is en- 
tirely out of the question as it is imprac- 
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tical and impossible. No, if the divorce 
comes about, it means that the trust busi- 
ness goes out of the banks, and new trust 
institutions will have to be established. 
I do not attempt to suggest where the 
new capital funds of these new trust in- 
stitutions can be found but I do intimate 
that there may be serious difficulties in 
finding them. 


Supervisory Standards 


When the severance of relations be- 
tween banking and the trust business is 
considered, the question of government 
supervision and examination’ enters 
largely into the picture. National banks 
derive their trust powers from certain 
provisions of the Federal Reserve Act. 
Hence, it has been possible to build up 
a comprehensive system of trust depart- 
ment examinations administered by Fed- 
eral officials. 

Certain rules and regulations have 
been developed which are uniformly ap- 
plied all over the country and, beyond 


all doubt, have materially raised stan- 
dards of fiduciary procedure and admin- 
istration. It seems to me that it would 
be an unfortunate step backward if we 
were now to do anything that would 
jeopardize the splendid system of exam- 
inations that the Federal Government 
has built up. 

Some people may argue that state 
banks who are members of the Federal 
Reserve System may be subjected to Fed- 
eral examination of their trust depart- 
ments. True, but what will be the sit- 
uation if divorce comes? Will the new 
trust institutions be state or federal trust 
companies? Logically, the answer would 
seem to be that they will be state char- 
tered trust companies. If so, the exam- 
inations and supervision of such trust in- 
stitutions would be administered by the 
superintendent of banks of the several 
states. 

This may suggest forty-eight different 
systems of examinations with a similar 
number of varying rules: and regulations 
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and many diverse standards of conduct 
set up. 

Available statistics concerning trust 
institutions now are meagre enough, but 
if the trust business goes out into state 
chartered companies, the confusion will 
be worse than ever and information about 
the trust business will be even more dif- 
ficult to obtain. 


The passage of uniform trust laws by 
all of the states is the dream of an ideal- 
ist which is impossible of realization, and 
the present plan of Federal examination 
of trust departments will go out of the 
window along with the trust business if 
this divorce thing ever becomes a reality. 


A Natural Growth 


Provision might be made for federally 
chartered trust companies, thereby re- 
taining the benefits of Federal examina- 
tion of such institutions, but there still 
is nothing to prevent the new trust insti- 
tutions from organizing under state laws 
and I do not see how there can be. 


Trust business in this country began 
by being associated not with the banking 
business but with other lines such as the 
mortgage business, title and abstract 
business or insurance business. Expe- 
rience proved that during those earlier 
years it was often more desirable and 
natural for the trust business to be asso- 
ciated with the banking business than 
with any other. The banker was gener- 
ally regarded as being the one man in 
the community who had even a speaking 
acquaintance with securities and invest- 
ments and as such he became the advisor 
of widows, children and others who in- 
herited property. It wasn’t long before 
people having estates to dispose of began 
to name him individually as executor or 
trustee. 

Only a little later it became evident 
that a considerable amount of time was 
absorbed in the management and settle- 
ment of estates, and the individual bank- 
er found these duties burdensome and at 
the same time unfair to the bank with 
which he was connected. It was then 
only a short step to provide a department 
in the bank itself that could and would 
handle the estate business. 


Conflicts of Interest 


In every business there are difficulties 
and it is not unnatural that problems 
should grow out of the relationships be- 
tween banking and trust functions. I 
readily admit that there are such prob- 
lems and some of them rather serious, 
but I do submit that they require a great 
deal of study and consideration before a 
proper solution can be reached. 

I have heard some criticism of the as- 
sociation of banking and trust business 
on the ground that sometimes a banking 
department uses confidential information 
possessed by its trust department con- 
cerning a banking customer’s private af- 
fairs. Personally, I have no knowledge 
of such breaches of confidence, but the 
criticism has reached me so directly and 
from such highly regarded sources that 
I am bound to take notice of it. I have 
been told of other instances where, I am 
sorry to say there is still apparently self- 
dealing between the banking and trust 
departments. Again, there are other in- 
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stances of conflicts of interests between 
the banking department and the trust de- 
partment as, for example, where a bene- 
ficiary or trustor under a trust owes 
money to the banking department on an 
account that may be secured or unse- 
cured. 

Now, these situations and other con- 
flicts of interest which might be men- 
tioned are real difficulties but none of 
them are impossible of solution and the 
solution seems to me to be fairly simple, 
not calling for anything so radical as 
divorce. The situations mentioned above, 
and most of the other conflicts between 
the banking and trust departments which 
we hear of from time to time, are found 
to be ethical problems only, and whatever 
other difficulties may arise may be gen- 
erally attributed to a failure by the in- 
stitution and its officers to appreciate 
the meaning of the Statement of Princi- 
ples of Trust Institutions adopted by the 
American Bankers Association in 1933. 

Occasions will arise when the trust de- 
partment should resign its trust, and un- 
der such circumstances it should not hesi- 
tate to do so. For a trustee to attempt 
to continue in office when the chief mo- 
tive for so doing is the expectation of 
receiving further trustee’s fees and com- 
pensation is not only unethical but it is 
also unsound and imprudent. At other 
times it will be found that the banking 
department must make the choice, and 
if continued credit extensions on the part 
of the bank will produce a conflict with 
the trust department, the banking de- 
partment should firmly take the position 
that it can no longer serve the customer 
by extending credit. This will be diffi- 
cult and unpleasant to do, but it is the 
only ethical and proper way of meeting 
the situation. 


Domination of Banking Department 


There are other problems that have 
been suggested in different quarters and 
in varying forms. Generally these can 
all be boiled down to a criticism that in 
too great a degree policies of the trust 
department are fixed by the banking de- 
partment and that trust men are reduced 
to the position of administrative officers 
and their sense of responsibility under- 
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mined or undeveloped. We cannot light- 
ly dismiss this sort of criticism or wave 
it off simply by saying that such situa- 
tions do not exist. The plain fact is 
that such criticism would have had a 
great deal more substance and force some 
years ago than they do now. 


Both bankers and trust men have be- 
come cognizant of the fact that if the as- 
sociation between banking and trust bus- 
iness is to be preserved, then trust busi- 
ness must in deed and in truth be a sep- 
arate function and must be dominated by 
trust men and not by bankers as such, 
whose primary interest is with the com- 
mercial banking side of the institution. 


The answer to the whole business of 
domination of the trust department by 
the banking department is to build up 
an educated and experienced body of 
trust men to whom the administration of 
trust function may be turned over with 
full faith and confidence that the policies 
they will adopt will be in harmony with 
the general policies of the institution and 
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at the same time measure up to the best 
standards of trust practices. 

Banks and bankers generally are com- 
ing to appreciate the inestimable value of 
an experienced, well-informed and edu- 
cated trust personnel. Through the edu- 
cational division of the American Bank- 
ers Association, trust education is of- 
fered in the classes of the American In- 
stitute of Banking and the Graduate 
School of Banking now presents ad- 
vanced trust courses. Within the last 
few months a division of Trust Research 
has been established under the direction 
of Gilbert T. Stephenson. All of this ac- 
tivity is most certainly a step in the right 
direction and as the years go by the bene- 
ficial effects of this educational program 
will be felt increasingly. 

Education and more education in trust 
administration is the answer to many of 
the criticisms of the past and present. 
Recognition and observance of the ethi- 
cal principles involved will be of far 
greater help in the future than any radi- 
cal steps like divorce. 


Guilding Evolution Preferable 


There is no necessity for me to more 
than point out that many communities in 
the nation will be deprived of trust ser- 
vice if banking and trust companies are 
dissociated. Nor am I going to present 
the matter of public trusteeship under 
the auspices of the state except to point 
out that this may be advocated by some 
if this divorce between banking and trust 
functions should ever come about. 

Further segregation of trust functions 
as. distinguished from .divorce. might., be 


provided through law or regulations that 
would require that the trust department 
be administered by its own officers and 
committees even going so far as to set 
up what might be called for want of a 
better term “Board of Directors of the 
Trust Department.” In fact this may 
provide a sensible and middle-of-the-road 
solution to many of the immediate prob- 
lems of conflict. So far as national banks 
are concerned, it could probably be done 
within the limits of existing law by the 
promulgation of appropriate regulations. 
It is certainly far preferable to continue 
further experiments along regulatory and 
supervisory lines than it is to take the 
irrevocable step of bringing about an 
immediate and absolute divorce. 

If through the evolutionary process 
some further degree of separation and 
segregation or even absolute divorce 
should finally be attained, we shall at 
least have the satisfaction of knowing 
that it has been brought about in a care- 
ful, considered and orderly way and that 
we were not plunged into a worse situa- 
tion and surrounded by more problems 
through hasty, thoughtless and, perhaps, 
ill-timed legislation. 


Poetry For Probate 


A poem has been offered in evidence in a 
recent suit against the administrators and 
heirs of the late Mrs. Eliza A. S. Calef, 
widow of the former treasurer of the Mis- 
souri Pacific Railroad, to show the de- 
cedents’ intention to devise a $100,000 es- 
tate to the claimant, Frank T. Neely. 

No will has been found, but Mr. Neely’s 
contention is that a will was drawn in his 
favor in 1921, when he served as Mrs. 
Calef’s financial advisor, to which refer- 
ence was made in the following poem, “To 
the Owner of Bagdad,” the name by which 
the property was known: 

“I give and bequeat [Sic] all the joys 
buried in its sands. 

“May they increase and multiply and 
make you content. 

“The happiness in giving to one who loves 
it far exceeds and accepting, 

“God bless it and hold it in the hollow 
of His hand. Amen.” 

An added line reads: “In return for his 
services rendered me at a time when I most 
needed them.” . - ring? § 
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E who have grown up in the bank- 

ing and trust business know the 
definite advantages of their relationship. 
The serious disadvantages immediately 
accompanying any disassociation have 
been so evident that we have come to re- 
gard the relationship as a permanent one, 
hardly open to any serious questioning. 

In considering any question involving 
the fiduciary relationship, the deciding 
factor must be the public interest. The 
best interests of those by whom estates 
and trusts are created are paramount to 
any other interest. It is not just a ques- 
tion of the bank losing a source of rev- 
enue or of some trust officer holding to 
a job he might not otherwise have. Will 
estates be better and more economically 
administered? Will beneficiaries be 
better served? 

In the handling of personal trust 
business there is always a period of 
waiting between the signing of Wills and 
Life Insurance Trust Agreements and 
the time when these instruments become 
operative. This period may often be as 
much as 20 or 30 years. 


Early Years Not Profitable 


In the early years when a new Trust 
Department is struggling along it is cer- 
tainly not the kind of business that would 
attract capital as a separate corporation. 
With few exceptions, trust service has 
been fostered and developed as a separ- 
ate function by banking institutions and 
the development losses of the Trust De- 
partment have been absorbed out of the 
earnings of the bank. Farsighted bank 
management has been able to convince 
stockholders that the Trust Department 
is a wise, long-term investment. 

The development of trust service has 
been in response to public demand and 
its widespread use by the American peo- 
ple reflects the increasing need for it: If 


*From address before Regional Conference _ of 
A. B. A., Atlanta, Ga. ; 


trust service had been left to separate 
corporations to develop and had not been 
affiliated with banking institutions, it 
would now be available only in the cen- 
ters of wealth and not in every section of 
the country. 


Lower Operating Costs 


Having developed hand in hand, and 
having attained a high degree of effi- 
ciency and usefulness to the American 
people, it is now suggested by some that 
these two functions be entirely disasso- 
ciated and conducted by different corpo- 
rations or agencies. If this were done, 
the first effect would be to increase very 
substantially the cost of trust service to 
the public. 

We must keep in mind that under the 
present arrangement many expenses are 
shared by the Banking and Trust Depart- 
ments. Buildings, vaults, insurance 
costs, and the services of various oper- 
ating departments are shared by the 
Trust Department, obviously at much less 
expense than if separately established 
and maintained. Furthermore, the ser- 
vices of the entire banking staff and ex- 
ecutive officers of the institution are at 
the disposal of the Trust Department 
when needed, to assist.in the settlement 
of estates and the management of trust 
funds. 

If the trust business were deprived of 
access to this experience and assistance, 
it would be necessary to maintain a 
much larger staff and to retain the ad- 
visory counsel of experienced persons at 
a greatly increased cost. Furthermore, 
in a separate institution, adequate capi- 
tal must be provided and, naturally, cap- 
ital is not attracted unless there is rea- 
sonable chance of fair profit in the near 
future. ee 


Divorcement Means Less Territory Served 


.. The: report. of the Comptroller of the 
Currency for the ‘year 1982, shows that 
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only in cities of 500,000 population and 
over do the average earnings of Trust 
Departments in national banks attain 
figures which would warrant the opera- 
tion of the business of the department 
as a separate institution. We must con- 


clude that by divorcing the banking and 
trust business, many areas of the coun- 
try—in fact many states—would be de- 
prived of the service of corporate trus- 
tees and executors because the volume of 
trust business would not be sufficient to 
support trust institutions operating in- 


dependently of banks. At the same time, 
the costs to beneficiaries would necessar- 
ily be greatly increased. 

It is estimated that between 300,000 
and 400,000 trust accounts would be af- 
fected by such action. Think of the dif- 
ficulties incident to finding successor- 
trustees for all of these accounts. Think 
of all the accounting and court actions in- 
volved. Think of the inconvenience to 
the beneficiaries of having these trusts 
handled by strangers, unfamiliar with 
the conditions or the personalities in- 
volved. 

The relationship between banking and 
trust work is a quite natural one. Trust 
business usually originates with the de- 
positors and customers of a bank. The 
bank is familiar with the financial af- 
fairs of the customer and doubtless has 
assisted him in many of his business af- 
fairs and counseled with him regarding 
many of his problems. 


Correct Present Structure 


There is no business or profession, no 
matter how high its ethical standards, 
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but that has among its membership in- 
stances of malpractice, negligence or in- 
competence. But no one suggests, for 
example, that the medical profession be 
practiced by some other group, because 
there are some doctors who have made 
mistakes. Because some institutions 
have not followed the proper trust pro- 
cedure, it is suggested that all trust ad- 
ministration be placed in other hands. It 
would seem that the best course would be 
correction within the present structure 
rather than tearing down the structure. 


Treasury Ruling on Trust 
Taxation 


It is now possible for a grantor to be 
relieved of income taxation without es- 
tablishing a totally irrevocable trust or 
making an outright gift, under a recent 
ruling of the Treasury Department (G. 
C. M. 17741). The situation is one 
where the settlor creates a trust, the in- 
come of which is to be paid to him in 
the event that he survives the beneficia- 
ries, previously not considered an irre- 
vocable trust. The ruling is, in part, as 
follows: 


“. . . the grantor has divested himself 
of the substantial incidents or attributes 
of ownership in the corpus of the trust 
so that he is not in substance the owner 
thereof ... 

“With reference to any interest the 
grantor may have reserved in the income 
of the trust, it appears that such in- 
come is to be paid to him only in the event 
that he survives his son, B, and his wife, 
C. ... During the period of the trust, the 
entire trust income is to be paid to B or, in 
the event of his death, to C, and no part 
of the trust income may be accumulated for 
future distribution to the grantor.* ... 

“In view of the foregoing, it is the opin- 
ion of this office that no part of the trust 
income is taxable to the grantor under Sec- 
tion 167 so long as B or C is alive. 

“Since it appears that B is 28 years of 
age, no question is presented of a mainten- 
ance trust, the income of which is used 
to support the minor child of the grantor, 
and the opinion expressed herein does not. 
apply to such a trust.”* 


*Italics not in original. 
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ROPER profits depend largely upon 

having a shop in which business can 
be done at a minimum cost, and that, in 
turn, requires that business already on 
the books is earning a fair return. As- 
suredly, profits can be increased by ob- 
taining new business, but until each trust 
already under administration shows a 
proper earning, new business must be 
loaded with some of the cost of old busi- 
ness and, therefore, cannot produce its 
full profit. 

Our Oregon Trust Companies Associa- 
tion has called upon the experience of its 
members and that of like organizations 
in other states to build a schedule of 
minimum trust fees for all types of trust 
services. We are satisfied that new 
business at the scheduled rate is ade- 
quately compensating. What trust of- 
ficer has not at some time calculated how 
well his department would be getting 
along if only the fees on his old accounts 
were calculated at the rates in our pres- 
ent schedule? 


Three Unprofitable Types of Accounts 


When you next inspect your trust de- 
partment, permit me to suggest that you 
seek out and take exception to the fol- 
lowing types of accounts: 

Accounts for customers handled with- 
out charge. I venture to say that all de- 
partments had some at one time, and you 
may still have some. If it is found un- 
desirable to charge the customer as a re- 
sult of compensating business in some 
other department of the bank, such other 
department reaping the benefits should 
pay the trust department a reasonable 
fee, sufficient to at least cover its cost of 
doing business, by some form of inter- 
departmental credit. 


*From address before recent Bank Auditors and 
Comptrollers Conference of Portland. 


Accounts in which special services 
have been performed for which extraor- 
dinary fees should be charged. Prob- 
ably the most common extraordinary ser- 
vice is represented by a sale of real prop- 
erty completed without the assistance of 
a broker. Schedules contemplate the em- 
ployment of a realtor to sell property. 
When a sale is worked up and consum- 
mated by your real estate department or 
by a trust officer, much extraordinary 
work is done and a reasonable extraor- 
dinary fee is entirely in order. 

Most important of all, take exception 
to all accounts in which the fees now 
charged are less than the present sched- 
ule, including small trusts which do not 
pay the set minimum fee for that type of 
service. 


Classifying for Appropriate Action 


Your trust department should be able 
to clear the exceptions raised in the first 
two classifications without great difficul- 
ty. You might reclassify the trusts ob- 
jected to in the third group as follows: 

1. Trusts which contain no contract 
as to fees: . 


(a) Testamentary trusts (Private 
trusts in Oregon) 

(b) Living trusts 

(c) Trusts under order of court 


(d) Guardianships 


No great difficulty should be encoun- 
tered in arbitrarily increasing the fees 
charged accounts in this classification. 
Careful explanation to customers of the 
fairness of placing all accounts on the 
same fee basis will overcome most objec- 
tions. I have found that many trustors 
and beneficiaries, like the tenant who 
knows that his rent is too low, have long 
expected an increase. Our courts recog- 
nize the Association Schedule of Mini- 
mum Fees, and do not hesitate to allow 
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scheduled rates in accounts in which fees 
are allowed by court order. 


2. Living Trusts with unsatisfactory 
fee contracts in which the Trustee has 
power to resign: 

Each account in this group requires in- 
dividual consideration. If analysis shows 
that the account can well afford the in- 
creased fee and that it requires average, 
or more than average, time and attention, 
decision should be made to resign unless 
the beneficiaries consent to the increase. 
If you have maintained a high standard 
of efficiency in the administration of your 
trusts, trustors and beneficiaries will not 
care to make a change, particularly when 
they realize that you are only asking the 
minimum fee which any new trustee to 
whom they might turn would demand. 

3. Living trusts in which the trustee 
has not reserved the right to resign: 

The accounts in this group represent 
contracts which I do not believe you 
would care to disturb. It is most likely 
that such accounts in any department 
are few enough that maintaining them 


at the old rate will have only a very small 
effect on the department earnings. 

I believe such a program constitutes 
an essential foundation for the profitable 
development of trust business. When 
such steps have been taken, your trust 
department will be ready to enjoy the 
full benefits of clean, new business. 


Rules for New Business 


Do not conclude that I minimize the 
importance of continuous effort to ob- 
tain new appointments. Without much 
effort, mortality will naturally decrease 
your number of prospective appoint- 
ments. Permit me to mention a few of 
what I consider to be the cardinal rules 
for the development of profitable and 
lasting personal trust business. 

Keep your name constantly in the pub- 
lic eye with educational and institutional 
advertising. 

Best results are obtained by working 
on prospects who have evidenced their 
confidence in your institution by doing 
business with you in other departments. 

Solicit business through officers of 
other departments who are already ac- 
quainted with the prospect. Have those 
officers recommend consultation with a 
trust officer. 

Concentrate on obtaining appointment 
as executor. After the prospect has 
been sufficiently interested to see a trust 
officer, any need which he may have for 
other trust services will be disclosed in 
conferences and such services can be ad- 
vised. 

Allow only trust officers and fully in- 
formed assistants to consult with pros- 
pects. I believe that partly informed 
solicitors do more harm than good. 

Accept no cut-rate business and con- 
tract only for reasonable and not specific 
fees. 


Ruling on Green Estate 


A motion to determine the legal domi- 
cile of Colonel Edward H. R. Green for 
tax purposes has been denied “without 
prejudice” by the United States Supreme 
Court. The State of Texas had petitioned 
the court to declare whether Hetty 
Green’s son was a resident of New York, 
Texas, Florida or Massachusetts. 
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HE gulf between the investment of 

banks’ funds and the investment of 
trust funds is a broad one although the 
same fiduciary principles apply to both. 
In the same way as I feel that more man- 
agerial emphasis must be put on handling 
their investments by banks, I think in 
the handling of trust funds we are be- 
ginning to recognize more and more the 
necessity of skilled investment training 
for our trust officers rather than admin- 
istrative training. We all know that in 
many instances the investment end of 
banking in the past has been handled by 
senior officers, to be sure, but simply as 
a side issue. The idea apparently was 
that whereas considerable sagacity was 
essential for the consummation of a suc- 
cessful commercial loan, almost anybody 
without special training could success- 
fully administer an investment port- 
folio. 

In the same way, in trust companies 
we have often felt that we had efficient- 
ly equipped our Trust Department if we 
hired a lawyer to run it, and I have no 
doubt we were correct in that thought 
from the point of view of an able inter- 
pretation of wills and trust instruments 
and the carrying out of the legal aspects 
of the situation. Whether the real job 
of administering the trust in the sense 
of handling the property, was well done 
can be open, however, to some question. 
This was not as serious in the old days 
when many instruments restricted the 
trustee to legal investments, as in my 
own State, at least, I think the legal re- 
strictions prevailing were constant pro- 
tection to the trust estates. 


The Problem of Low Money Rates 
With the modern trend, however, of 


the last decade of permitting trustees: 


*From address before Connecticut Bankers Assn. 


greater leeway in the handling of the es- 
tates and trusts, the investment burden 
on the trustee has been materially in- 
creased. Trustees have felt warranted 
in innumerable cases to invest a portion 
of their trust estates in common stocks 
and this fact alone has taken the man- 
agement of trust funds out of the realm 
of administration and put it squarely up 
to the trustee to see to it that his trust 
department was adequately manned by 
men of investment training and expe- 
rience. And it is not only the common 
stock problem which requires a knowl- 
edgable handling of trust funds but the 
present condition of the bond market 
has created, for anyone handling money 
the most annoying problem imaginable. 

What is a trust company to do under 
the present circumstances with their 4% 
and 5 per cent bonds being called and re- 
funded at 3%? If we load up our trust 
funds at this level and sentence the poor 
life beneficiary to that rate of return for 
the duration of the trust estate, we not 
only cause a substantial reduction in his 
income but we are, in considerable like- 
lihood, doing injury to the principal of 
the trust if, as many of us think, the 
current level of the bond market is not 
a permanent one. On the other hand, if 
we purchase short term investments, the 
further decreased yield in all probabil- 
ity will be such a burden on the life 
beneficiary as to be insupportable. Ob- 
viously the highest grade preferred 
stocks are subject to the same deprecia- 
tion as bonds over a period of time as 
money markets change. 

When the trustee scans the current 
level of common stocks and appreciates 
that the averages have gone somewhere 
from the low 40s up to nearly 190, he 
finds it difficult to feel that he is making 
his purchases at the right’ investment 
level. With the necessity of having the’ 
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interest of the life tenant and the re- 
mainderman both in mind, the unsatis- 
factory solution of compromise is pre- 
sumably the answer. 


Simple Principles vs. Maneuvering 


Some of us have already had the ex- 
perience of investing in bonds in the last 
period of high bond prices in the early 
1900s and carrying along our trust es- 
tates at depreciations varying from 20 
to 30%. To put it crudely, we have had 
to wait 30 years to justify our invest- 
ment wisdom in those early days. I re- 
coil from facing a similar situation over 
the next 30 years. The actual varia- 
tions in the bond market in the past 
seem to point a clear enough course for 
the future as far as handling trust in- 
vestments is concerned—namely, a pol- 
icy of spacing the maturity of our in- 
vestments and thus being able to take 
advantage of the different rates that 
are available as a result of changes in 
our economic cycles. 


The question of stocks as trust invest- 
ments, as we all know, came to the fore 
very prominently in the last few years 
but that is a question which, it seems to 
me, can be decided solely on the merits 
of the individual case. I have no doubt, 
myself, that there are many trusts 
where some equity investments are en- 
tirely proper and again there are some 
where they are inappropriate. As in the 
case of the bank’s own investment ac- 
count, so in the case of trusts—the only 
chance of continuous successful adminis- 
tration is not to get too complicated in 
our thinking on the subject but to re- 
duce it to a few simple principles. We 
should be as certain as it is humanly pos- 
sible to be that the investment we pro- 
pose is sound in its own class, that there 
is a suitable policy of diversification fol- 
lowed and that the estate in general is 
so invested that there shall be frequent 
opportunities for reinvestment. We 
should avoid what it is entirely human 
for the life beneficiary to want us to do 
—namely, to attempt in a 3 per cent 
money market to so invest the trust es- 
tate that there is no loss of income when 
our 5% bonds are called for payment. 

I would like to urge that in handling 
trust funds, as well as bank funds, sim- 
plicity of thought in approaching our 
problem is more efficacious in its long 
term results than complicated investment 
maneuvering in an effort to overcome the 
difficulties created by economic changes. 


0 


Insane Convict’s Will Upheld 


The Appellate Division of New York 
State has sustained the will of Alphonse 
J. Stephani, medically insane convict im- 
prisoned in Dannemora State Hospital for 
the Criminal Insane for 32 years. The 
court held that Stephani, who left an 
estate of more than $1,000,000, had never 
been judicially declared .insane by a 
court or court appointed sanity commis- 
sion. 

The will directed that the entire estate 
should go toward establishing municipal 
breadlines in Frankfort on the Main, 
Germany. However, an agreement has 
been entered into whereby the heirs are 
to share in the estate, so that, as stated 
by counsel for the relatives, the appeal 
and decision were on “academic grounds.” 





The Value of Corporate Fiduciary Associations 


United Front for Operating Efficiency and Cooperation with 
Other Groups 


HAROLD ECKHART 
Vice President, Harris Trust & Savings Bank, Chicago, Illinois 


OR some years past the formation of 
associations for the benefit of va- 
rious professions and businesses has 
been much in vogue, and one often hears 
the remark that “there are too many as- 
sociations.” However, the mere fact 
that a great number of these organiza- 
tions not only continue to exist, but be- 
come stronger and more useful in serv- 
ing their members, is rather convincing 
evidence that they are filling a need. 
While most associations are organized 
primarily for the benefit of their respec- 
tive members, the effect is usually much 
more far-reaching in that, through 
study, research and the exchange of in- 
formation and ideas, the service to the 
public rendered by the members is con- 
stantly being improved. Some familiar 
examples of this fact are the national, 
state, county and city bar associations, 
various medical associations, engineer- 
ing societies, bankers associations and 
associations representing the other more 
important kinds of business. 


Recognition of Common Interests 


The trust companies do not appear to 
have kept pace with other institutions of 
comparable size and importance in em- 
bracing the benefits to be derived from 
state and local associations. This con- 
dition, for the most part, is no doubt 
due to the very rapid growth of the 
trust business in a comparatively few 
years and the consequent lack of suffi- 
cient time to perfect the organization of 
a large number of fiduciary associa- 
tions. 

Substantial benefits, both present and 
potential, may be obtained for the trust 
companies and their customers. It seems 

*(From address before initial meeting of the 


Trust Division, Illinois Bankers Assn., at Spring- 
field, Jan. 20, 1987.) 
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to me that if a fiduciary association 
served no purpose other than to make 
the trust men of a city or state ac- 
quainted with each other, it would be 
well worth while. 


Before the formation of our associa- 
tion in Chicago, I had a pretty good tele- 
phone acquaintance with a number of 
the trust men of the city, but I didn’t 
know what they looked like, and had I 
met them on the street or elsewhere, I 
shouldn’t have recognized them. AIl- 
though I assumed from our telephone 
conversations that most, if not all, of 
them were rather decent fellows, I 
wasn’t sure of it, and it wasn’t until af- 
ter I had met and talked with them and 
others at our corporate fiduciary meet- 
ings that I fully realized they were 
struggling with the same problems that 
I was and were just as willing to give 
information as to receive it regarding 
those problems. My experience in this 
respect I believe is typical of that of a 
large majority of trust men. 


The achievements of the more active 
associations are numerous and a refer- 
ence to some of things which have been 
accomplished will serve as a suggestion 
of what may be done by the newer as- 
sociations and those yet to be formed. 


Uniform Fee Schedules 


A subject of paramount interest and 
even concern to trust companies and 
their customers is the fees for services, 
and the working out of a complete min- 
imum fee schedule by an association is 
of great value to the members and their 
customers. However, the establishment 
of a uniform fee schedule is of little 
value unless that schedule is strictly ad- 
hered to by all the members of the as- 
sociation. When such a schedule is es- 
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tablished and maintained, the public 
soon. learns that nothing is gained by 
shopping around among the members 
with an idea of getting some company 
to cut fees. In working out our sched- 
ule in Chicago, the men who served on 
the various fee committees were very 
much impressed with the desire of the 
trust men generally that a uniform fee 
schedule be put into effect. 

I doubt if a satisfactory schedule 
could have been formulated other than 
through our association, and adoption by 
all of the leading trust companies would 
have been even more doubtful. On the 
other hand, I feel certain that in few, 
if any, instances can a uniform fee 
schedule be maintained for any consid- 
erable period of time unless the trust 
companies are bound together by a 
strong and active fiduciary association. 
It is, of course, also necessary to revise 
parts of the schedule from time to time, 
and the information which can be made 
available through the efforts of the as- 
sociation is of much value in the re- 
visions. 

Where uniform fee schedules have 
been in use; it has been found that the 
customers and prospective customers of 
the trust companies in those localities 
are glad to know that they may choose 
any one or more of the trust companies 
which have adopted the uniform fee 
schedule, knowing that the charges are 
the same as those made by the other 
trust companies, but perhaps more im- 
portant still, that they are paying the 
same rate as are other customers. 


Legislation and Bar Relations 


It is unnecessary to emphasize to trust 
men the necessity of being ever alert 
against unfavorable legislative action. 
This comment applies particularly to tax 
matters and the collective experience of 
the members of a fiduciary association 
is often of benefit to the committees of 
the legislature who consider the bills. 
Many improvements in laws affecting 
trust business have been brought about 
through the activity of some of the fidu- 
ciary associations. 


The relations with the Bar are a con- 
stant subject of discussion, and quite a 


TRUST COMPANIES 


number of associations have been instru- 
mental in formulating a _ satisfactory 
working arrangement between the trust 
companies and the Bar. The Chicago 
Association some years ago, working 
with the Chicago Bar Association, 
adopted a statement of good business 
practice which defines the relations with 
the Bar. Adherence to that statement 
has brought about very satisfactory re- 
lations between the Bar and the trust 
companies. 

I understand that the Illinois State 
Bar Association has given some atten- 
tion to the proposed formulation of a 
similar statement applicable to the trust 
companies outside of Chicago. Now that 
we shall have a state-wide organization 
of the trust companies and banks with 
trust powers, it will be much easier not 
only to work out such a statement but to 
make it effective. 


Comparing Notes on Operating Efficiencies 


In the light of the rapidly increasing 
volume of trust business, and the in- 
creasing cost of administering that bus- 
iness, it is necessary constantly to be 
on the alert to find new and better ways 
of handling trust accounts. Therefore, 
the interchange of ideas on these sub- 
jects by the members of an association 
is very helpful in putting into effect the 
most efficient administration of trust ac- 
counts. An example of this sort of co- 
operation is the uniform resolutions for 
the appointment of stock transfer agents 
and registrars which have been put into 
effect by the Chicago trust companies. 
This not only simplifies the work of the 
trust companies, but is especially appre- 
ciated by lawyers and corporation of- 
ficials who have heretofore struggled 
with the vast variety of forms of resolu- 
tions. When such a set of resolutions 
was first suggested, many said it could 
not be done, but due to the experience of 
the trust companies in working togeth- 
er, a committee was appointed which 
prepared resolutions satisfactory to all 
of the members. 


Another instance is the rules for de- 
liveries of stock which were formulated 
by our Association, working with the 
Association of Chicago Stock Exchange 
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Firms. These rules benefit alike the 
trust companies and the stock brokers. 


We are all familiar with the increas- 
ing burdens being placed upon corporate 
fiduciaries in the way of more numer- 
ous and complicated tax laws, reports, 
and examinations. It is not possible to 
pass on all of these additional costs to 
our customers in the way of increased 
fees. Therefore, it is particularly im- 
portant that we should use every means 
possible to simplify and improve our 
methods of administration. One of the 
outstanding characteristics of trust men 
which I have observed is their readiness 
to share with other trust men improve- 
ments in the handling of trust business 
which they have devised or learned. 
Through the better acquaintance with 
each other which develops from member- 
ship in fiduciary associations, the ex- 
change of such information is greatly 
facilitated. 

It is quite natural for people to think 
that any business or professional asso- 
ciation exists primarily for the benefit 
of its members, and that no doubt is 
true to a large extent. However, we 
have on every hand evidence that such 
associations are of vast benefit to the 
customers and clients of the members, 
due to the fact that practically all such 
associations result in the rendering of 
better service to the public, and in many 
cases actually protecting the public from 
incompetence and inexperience. 

Fiduciaries in various parts of this 
state operate under conditions different 
from those in other sections, and conse- 


quently it is not feasible to have a uni- 
form fee schedule applicable to the whole 
state. The cost of operation in the 
larger cities is relatively higher than in 
the less densely populated sections of 
the state, and also, the character of the 
service required differs. This comment 
also applies to administrative methods. 
However, there are certain fundamental 
principles and practices which apply 
alike to trust companies wherever sit- 
uated. But even though fees and ad- 
ministrative practices may not be uni- 
form throughout the entire state, trust 
men in one section can be of help to 
those in other sections. Cooperation 
can be extremely helpful not only of 
fiduciary associations within this state, 
but also in adjoining states, particular- 
ly where communities in two or more 
states are in the same trade area. 


Millionaires 


Persons with incomes exceeding £50,000 
numbered 296, according to the recently is- 
sued “Statistical Abstract for the United 
Kingdom”, thereby qualifying them as the 
“millionaires” of Great Britain. While 
this represents an increase of 18 over the 
previous year, the number does not approach 
the 575 of 1929 or the approximately 400 
before the World War. 

In the United States, 41 individuals re- 
ported incomes of over $1,000,000 during 
1935, 8 more than in the preceding year. In 
1929, there were 513 persons in the million- 
aire class. The number of those with in- 
comes of $250,000 or over, more nearly com- 
parable to the British “millionaire”, was 
488. 





Wit and Wills 


Some Curious Testamentary Dispositions 


WILLIAM O. CLARK 
Clerk of Surrogate’s Court, Westchester County, N. Y.* 


HE hour of will writing is a solemn 

one. Into his will the testator puts 
his most serious reflections, and from it 
we get a correct insight into his char- 
acter, because it genuinely reveals his 
heart and conscience; it is the testator 
himself who speaks, though he is gone. 
“The moving finger writes; and, having 
writ, moves on; nor all your piety nor 
wit shall lure it back to cancel half a 
line, nor all your tears wash out a word 
of it.” 

The history of wills and their study, 
showing as they do the idiosyncrasies, 
elevated or debased, the selfishness or 
generosity of the makers, and reflecting 
the customs and manner of the times in 
which they were written, are subjects 
profoundly interesting, not only to the 
lawyer, but to all laymen. 

Beginnings of Will-Making 
Wills 


earliest periods of human history. It 
is claimed by learned antiquarians that 
Adam, Noah and Job made testa- 
mentary dispositions of their property. 
That the old patriarch Jacob did so can- 
not be doubted, for Scripture records 
that Joseph received “a portion above 
his brethren.” The will, as we know it, 
is supposed to come from Roman Law; 
yet many years before the Roman Em- 
pire, wills in written form were known 
in Egypt, a part and parcel of their high 
state of civilization. The laws of Persia 
of a similar date do not show written 
wills, but they do show laws in many re- 
spects the same as are found in our 
statutes today. 

A few years ago William Matthew 
Flinders Petrie, the renowned Egypto- 


have been known from the 


*From address before Tarrytown Rotary Club. 


logist, unearthed at Kahun the earliest 
known written will. It is dated 4,500 
years ago, and yet is so curiously mod- 
ern that it might be granted probate to- 
day. By it the testator settles his prop- 
erty on his wife, Teta, for life, but em- 
powers her to dispose of it; a guardian 
is appointed for the testator’s infant chil- 
dren, and the document is witnessed in 
the manner prescribed by our modern 
forms. 


Seven hundred years before Christ, 
Sennacherib left a will and by it passed 
certain bracelets, coronets and other 
precious objects of gold, ivory and 
precious stones deposited for safe-keep- 
ing in the Temple of Nebo. 


Will-Writing An Expert’s Function 


John Marshall Gest of Philadelphia, a 
very brilliant legal writer, says: “Every 
man who knows how to write thinks he 
can write a will, and long may this happy 
hallucination possess the minds of our 
lay brethren; for surely St. Ives, the 
patron saint of layers, extends to none 
a heartier welcome in the life beyond 
than to the testator who writes his own 
will.” And he adds: “Few testators 
know their own minds, and a deathbed 
will is as sorry a substitute for a care- 
fully prepared instrument as a deathbed 
repentence is for a well ordered life.” 


Laymen should never attempt wills; 
and it is a fact that not one lawyer in 
ten can properly construct a will, except 
it be of the simplest nature, unless his 
experience in this line of work has been 
extensive and he has seen the practical 
everyday results of errors and faulty 
composition. Accurate will writing is 
an art which comes from practice and 
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experience, and requires, in most in- 
stances, a thorough knowledge of law. 
A few years back, a resident of Ver- 
planck’s Point wrote his will on the back 
of a leaf apparently torn out of an illus- 
trated family Bible, showing Jesus 
adored by the wise men. This paper left 
his real and personal estate to various 
relatives. It was denied probate be- 
cause it lacked subscribing witnesses. 


Humor In Wills 


Many humorous wills have come to 
our attention. Among them was the 
will of a Wall Street man, probated some 
years ago, which read: 


“To my wife I leave her lover and the 
knowledge that I wasn’t the fool she 
thought I was. 

“To my son I leave the pleasure of 
earning a living. For thirty-five years 
he has thought the pleasure was mine. 
He was mistaken. 

“To my daughter I leave $100,000. She 
will need it. The only good piece of busi- 
ness her husband ever did was to marry 
her. 

“To my valet I leave the clothes that 
he has been stealing from me regularly 
for the past ten years. Also my fur coat 
that he wore last winter when I was 
south. 

“To my chauffeur, I leave my cars. He 
almost ruined them and I want him to 
have the satisfaction of finishing the job. 

“To my partner I leave the suggestion 
that he take some other clever man in 
with him at once if he expects to do any 
business.” 


A number of wills in rhyme have been 
successfully probated. A few years ago 
the will of an insurance broker was ad- 
mitted to probate in New Jersey. It 
read: 


“All my earthly goods I have in store, 
To my dear wife I leave forevermore. 
I freely give; no limit do I fix; 

This is my will and she the executrix.” 


The recently published will of one 
Charles Lounsberry, a former lawyer, 
said to have been an inmate of a Chi- 
cago poorhouse, is a classic. Following 
the declaratory paragraph, he said: 

“That part of my interest which is 
known in law as my property, being in- 
considerable and of no account, I make 
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no disposition of. My right to live, be- 
ing but a life estate, is not at my dis- 
posal, but, these things excepted, all else 
in the world I now proceed to devise and 
bequeath.” He then gives to good fath- 
ers and mothers, in trust for their chil- 
dren, to children, to boys, to lovers and 
to young men, such things as good words 
of praise, the right to play among the 
flowers and the fields without hindrance 
or care, the sweet strains of music, the 
lasting beauty of love, the disdain of 
weakness and undaunted confidence in 
their own strength, with lasting friend- 
ships and companionship; 

“And to those who are no longer chil- 
dren or youths, or lovers, I leave mem- 
ory; and bequeath to them the volumes 
of poems of Burns and Shakespeare and 
other poets, if there be others, to the 
end that they may live the old days over 
again, freely and fully without tithe or 
diminution. 

“To the loved ones with snowy crowns, 
I bequeath the happiness of old age, the 
love and gratitude of their children un- 
til they fall asleep.” 





Cost Analysis in Banks 


Segregation of Departmental Expense 


From address by CHARLES D. GABLE 
Assistant Comptroller, The Cleveland Trust Co., Cleveland 
Before the Cleveland Conference of Bank Auditors and Comptrollers 


N the larger banks we have a trying 

situation in connection with the Es- 
tates Trust Department. *** Generally 
speaking, I think, it is a fair statement 
to say that we are handling a lot of busi- 
ness for customers of small financial re- 
sources on a pure accommodation basis, 
on which we are not able to earn enough 
to reimburse us for handling the busi- 
ness and that it is only by reason of the 
fact that we have other accounts of sub- 
stantial size that are profitable, that we 
have been able to continue as we have. 

An adequate job of cost accounting in 
any bank, by its very nature, necessitates 
a well developed system of expense ac- 
counting. This is set up in most in- 
stances on a departmental basis. 

There are two types of expense that 
enter into item costs, namely, direct ex- 
pense and indirect expense. Depart- 
mental expense accounting simplifies the 
problem of determining what expense 
should be used in this work. Naturally 
you must be able to segregate the ex- 
penses of any given department from the 
other expenses of the bank before you 
can determine the cost of items handled 
in that department. These expenses are 
known as direct expense. In the modern 
banks, however, we find a number of de- 
partments generally spoken of as Service 
and Overhead Departments whose chief 
purpose is to render some specific ser- 
vice to the other departments of the 
bank. Insofar as these services affect 
item costs, they must be included in the 
calculations determining such item 
costs. For this reason a system which 
makes a reasonably adequate division of 
the services of the bank, properly clas- 
sified as to type and divided as-to de- 
partments incurring the expense, is a 
very necessary adjunct of the bank. 


Perhaps I can best illustrate by de- 
scribing the set up used in The Cleve- 
land Trust Company. These expenses 
are divided as to departments into two 
classes, namely, Income Producing De- 
partments, and Overhead and Service 
Departments. Naturally being one of 
the larger banks of the country, we per- 
haps have a far wider segregation of de- 
partments than would be necessary in 
many banks and, of course, any bank set- 
ting up its expense accounts for this pur- 
pose would use only such departments 
with which it had to deal. 


Our Income Producing Departments 
are: Appraisal Department, Branch 
Banking, Branch Buildings, Capital, Col- 
lateral Loans, Collections, Commercial 
Banking, Commercial Loans, Corporate 
Trust Department, Escrow Department, 
Estates Department, Foreign Depart- 
ment, Main Office Building, Other Real 
Estate, Real Estate Loans, Rental De- 
partment, Safe Deposit Department, Sav- 
ings Banking, Securities, U. S. Govern- 
ment Bonds. 

The more important of the Overhead 
and Service Departments are: 

Addressograph and Photostat, Audit 
Department, Combination File, Comp- 
troller, Counsel, Credit Department, 
Executive Department, General Books, 
General Overhead, Machine Mainten- 
ance, Mail, Mail Office Overhead, Mes- 
sengers, Personnel, Health and Welfare, 
Publicity, Purchasing and Stock Room, 
Safety and Transportation, Securities 
Vault, Tax, Telephone. 

For further convenience we segregate 
the expenses of certain departments into 
divisions: 

Branch Banking is broken down to 
each Branch. 
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Commercial Banking is divided to dis- 


tinguish teller expense, bookkeeping ex- / 


pense, analysis, distributing, and return 
items. 

Estates Department expenses are seg- 
regated into fifteen divisions, the most 
important of which are: Investment De- 
partment, Investment Analysis, Income 
Collections, Real Estate Loans, Real Es- 
tate Holdings, Remittances, Statements, 
Securities Ledgers, Trust Ledgers, Es- 
tates Tax, Trust Development. 

Having properly departmentalized the 
expense of the bank as described, it is 
also necessary to classify properly as to 
kind. In our bank we have twenty clas- 
sifications of expense which may be di- 
vided into two groups—Occupancy Ex- 
pense and Operating Expense. 

Occupancy Expense is classified into: 
Insurance, Rent, Maintenance Expenses, 
Light and Heat, Repairs. 

Operating Expense is classified into: 
Salaries, Stationery and Supplies, Pos- 
tage, Telephone and Telegraph, Bonds 
and Insurance Assessments, Publicity, 
Overtime Meals, Traveling and Enter- 
tainment, Miscellaneous Classifications. 

We have still another group of ex- 
pense of very great importance which 
has not been mentioned, namely, Taxes. 
Income taxes, domestic franchise taxes, 
capital stock taxes are charged to Cap- 
ital. Real Estate taxes are charged 
against the property assessed. Intang- 
ible taxes are charged to Deposits and 
to Capital in the exact proportion as 
shown by the General Books of the bank 
on the day of the assessment after hav- 
ing made the necessary allowances for 
non-taxable items. Federal Deposit In- 
surance Corporation premiums. are 
charged against such deposits as are tax- 
able. 


All expenditures for furniture, fix- 
tures, and equipment and such special 
alterations as are not charged to repairs 
are charged to Capital. The depart- 
ment for which these purchases or re- 
pairs are made is then charged annually 
on an amortized basis and Capital cred- 
ited. Interest on deposits is our final 
group of expenses. These, of course, 
are charged against the deposits upon 
which the interest is paid. 


Capable, consci- 
entious service 

on trust matters | 
involving Okla- |” 
homa estates. 
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After all direct expenses have been set 
up on the Expense books by depart- 
ments and by classification, it then be- 
comes necessary to allocate the expense 
of the Overhead and Service depart- 
ments to the Income Producing depart- 
ments. We must also charge the depart- 
ments rent for the quarters used by 
them. Generally speaking such indirect 
expenses as can be charged on the basis 
of items handled or services rendered 
are so charged. Certain expenses such 
as Health and Welfare, Employees Ac- 
tivities, and Personnel, are charged on 
the basis of the employees involved. As 
far as possible, the basis of distribution 
of the expense of any given Overhead or 
Service department is furnished by that 
department. About the only depart- 
ments for which it is difficult to deter- 
mine a basis of distribution are depart- 
ments like Executive and General Ex- 
pense. The usual method for distribut- 
ing such items as these is on an expense 
basis, but it has been our experience 
that about as fair a method as any for 
the distribution of items such as these is 
to distribute them on a combined income 
and expense basis. In this way all de- 
partments, on the basis of their expense, 
will receive some share of general ex- 
pense, but a far greater portion of this 
expense will be distributed to Income 
Producing departments on the basis of 
their income. It seems to be a far more 
practical workout of the situation. 


After the Overhead and Service ex- 
pense has been allocated to the Income 
Producing departments as described, we 
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will have all the expense of the bank fin- 
ally charged to the Income Producing de- 
partments and it is in these departments 
where the work of cost analysis must be 
done. 

The first step in the work of cost 
analysis in any department is to make a 
full set up of all the expenses charged 
against that department including direct 
operating expense, taxes, interest, and 
Overhead and Service charges. The next 
step is to eliminate from this total, all 
items of expense which can not be asso- 
ciated with the cost of handling items, 
such as the salaries of officers and clerks 
devoting their efforts to the investment 
of funds and to the securing of new 
business. 

Taxes and interest paid have no rela- 
tion to handling of items and are there- 
fore excluded. Clearing House and 
State Banking Department charges 
should not be used. Charges from such 
overhead departments as Counsel, Credit, 
Executive, Publicity, Safety and Trans- 
portation cannot be considered as item 
expense. Expense of the Audit Depart- 
ment, insofar as this department deals 
with items handled, should be used, but 
such part of the Audit expense and per- 
haps all of the Comptroller’s Department 
expense having to do with control activi- 
ties, perhaps had better be excluded. Cer- 
tain items of Overhead and Service Ex- 
pense, however, deal largely with the 
handling of items and must be included, 
as for example -Addressograph, Combin- 
ation Files, Distributing, General Books, 
Machine Maintenance, Mail Messengers, 
Personnel and Health, Purchasing and 
Stock Room, and Telephone. 


After we have actually determined in 
a given department the amount of ex- 
pense which we think should be charged 
to items, we must then find some method 
of dividing this expense between the va- 
rious groups of items handled. 


In our trust departments we have a 
great variety of different types of items 
to handle. New trusts are established, 
causing us to set up in our trust ac- 
counts, stocks, bonds, real estate and 
cash. When trusts are liquidated the as- 
sets within the trust must be eliminated 
from our books of record. During the 
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life of the trust we handle for our cus- 
tomers numerous items of income and 
disbursements which must be recorded. 
These will be in the form of bond inter- 
est, dividends, and rents. Income will 
be disbursed by us for the customer in 
the form of remittances to beneficiaries 
and payment by us of expenses incurred 
under the terms of the trust. Each of 
these different types of items entails dif- 
ferent amounts of labor and expense cost. 


On the whole, although we will want 
to know what the average cost of hand- 
ling any item is, the thing that we are 
mostly interested in is to know what it 
costs us to handle items for an average 
customer, because our service charges, 
which affect this type of customers the 
most, should be adequate to meet this 
cost. 


In order that we might properly allo- 
cate the total item expense between the 
various types of items, we must secure a 
careful count of all items handled and 
must make careful and adequate timing 
tests to determine the length of time re- 
quired to handle different types of items. 


You may be interested in the results in 
recent timing tests both in our Com- 
mercial and in our Savings Departments. 


Commercial Savings 
Deposits with Cash 

48 1/5 Seconds 
Deposits without Cash 


173/5 Seconds 31 


83 1/5 Seconds 


Seconds 
Cash Out 

31 2/5 Seconds 
Checks Cashed 

17 4/5 Seconds 
Savings Withdrawals 


58 4/5 Seconds 
26 3/5 Seconds 


514/5 Seconds 
Savings Posting 
26 1/2 Seconds 
Commercial Posting Items 
Seconds 
Posting per Account— 
Commercial 
10 Seconds 
New Accounts 


67 3/5 Seconds 414/5 Seconds 


These time ratios give us a weight 
that you can apply to each type of item 
handled in any single department. In 
other words each item is put on a com- 
mon denominator basis, by multiplying 
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the number of items handled by the 
number of seconds required to handle 
the items. This process is called weight- 
ing units. The expense of the depart- 
ment which is applicable to the hand- 
ling of its items is divided by the weight- 
ed units and the result will be the 
amount of expense involved in the hand- 
ling of each type of item. The per item 
cost can then be determined by dividing 
the total expense of each type of item by 
the number of items handled. 


It costs us more to handle items in our 
Savings Department than it does to 
handle similar items in our Commercial 
Department. This can be easily ex- 
plained. In our Commercial Depart- 
ment we handle items in large quanti- 
ties as compared to those in our Savings 
Department. We all know that quan- 
tity production should result in lower 
costs and this of course is true in banks. 
There is far more time consumed in 
waiting for customers to come to the 
windows and in waiting for work to 
come to the bookkeepers and other clerks 
in Savings Departments than in the 
Commercial Department and this adds 
materially to the cost of items. In the 
Savings Department we have savings 
withdrawals as one of the large group 
of items handled. This group of items 
perhaps requires more time and more 
care on the part of our clerks than any 
other type of item handled in our Bank- 
ing Departments and therefore adds to 
the cost. 

Another interesting approach to cost 
accounting in banks is by means of size 
classification of accounts. This type of 
study can be profitably employed in any 
department having a large number of 
accounts of varying sizes. As a general 
principle it is safe to say that there is a 
large group of accounts of small dimen- 
sions in every department that are un- 
profitable and which must be carried by 
the remaining accounts in the depart- 
ment which are profitable to the bank. I 
think most of us are familiar with this 
condition in our Commercial Depart- 
ments and are using some system of 
Commercial service charges to reimburse 
us for the expense of handling this type 
of item. 


Southern Californians 
Prefer 


Security-First National 


Trust Service 
* 


Recently published figures show 
that 28% of all the court trusts 
administered by all corporate fidu- 
ciaries in California are entrusted 
with this Bank. e In Southern Cali- 
fornia, which is the terri:ory served 
by this Bank, it is estimated that 
45% of allthe court trusts handled 
in this area by corporate fiduciaries 
are in Security-First National Bank 
Eastern trust companies needing 
co-operation in ancillary proceed- 
ings may get for their customers the 
same quality and completeness of 


service uhich makes this the trust 
service so strongly favored locally. 


SECURITY-FiRST NATIONAL BANK 


OF LoS ANGELES 
Resources Over $600,000,000 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Very few banks have extended their 
cost analysis to their loan departments. 
Under present conditions a study of 
these departments will reveal some most 
interesting results. In some_ banks 
there has been a very decided liquidation 
of loan accounts in the last few years. It 
is also very likely that the reduction in 
the number of employees in these de- 
partments is not at all commensurate 
with the reduction in number or in the 
amount of loans. We also have expe- 
rienced a considerable reduction in the 
rate of income to these departments and 
naturally the gross income, per dollar 
loan, has been reduced and the gross ex- 
pense, per dollar loan, has increased, 
creating, of course, a very undesirable 
result. 


We will find that in our Collateral 
Loan and Commercial Loan Departments 
particularly, we have a large percentage 
of small accounts, many of which are 
probably unprofitable. In our bank we 
have discovered that the average annual 
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cost of handling a collateral loan note at 
6% gross income, would require a loan 
of $477.54 to break even. 


In our Commercial Loan Department 
the average cost of handling a loan for 
one year would require, at 6% gross ia- 
come, a balance of $398.99 to break veven. 


In our Real Estate Loan Department 
we find a somewhat improved condition 
due to the fact that we do not have as 
many small loans. We find that with a 
gross income of 6% per year we can 
break even on a loan with a balance of 
$148.34. Many of the banks are also 
handling real estate loans owned by their 
customers on a service basis, being reim- 
bured for their services on a percentage 
basis. In our bank we found that if the 
rate of reimbursement is % of 1% of 
principal we would require a loan of $2,- 
004.08 to break even. 


If we are going to do a good job of 
cost analysis in our banks, we must of 
necessity have a reasonably adequate set 
up of departmental expense accounting 
with the expense so classified as to kind, 
that we can eliminate such expenses 
from our cost accounting as do not apply 
to items. Overhead and Service depart- 
ments expense should be allocated in 
their entirety to income producing de- 
partments using as a base of distribu- 
tion such methods as best apply to the 
department being distributed. Such ex- 
penses as are eliminated as not applying 
to items should be used as a reduction of 
yield in calculations designed to reveal 
the profitability or the unprofitability of 
accounts. An adequate system of count- 
ing all items handled by any department 
which is to be analyzed should be in- 
stalled. Studies to calculate the amount 
of time needed to handle the various 
types of items handled within the de- 
partment should be made. The various 
types of items should be weighted in ac- 
cordance with the amount of time and 
the amount of expense involved in their 
handling. The total expense of items 
applicable to the handling of items with- 
in a given department should be divided 
into the aggregate number of weighted 
units handled in the department ‘to’ de- 
termine the total expense of. handling 
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each type of unit; this total in turn being 
divided by the number of units handled 
in order to secure the per item cost of 
handling each unit. Consideration should 
be given in this process to units requir- 
ing unusual handling. Size classifica- 
tions of accounts in any given depart- 
ment should be made in order to deter- 
mine the approximate point at which ac- 
counts become profitable. 


Most banks have made progress in se- 
curing reimbursement from unprofitable 
accounts in their Commercial Banking 
Departments, but very little progress has 
been made, and the field is wide open, for 
cost studies in our Savings Departments, 
in our Trust Departments, and in our 
several loan departments. 


Economy of Cooperative 
Facilities 

“Development of the Trust Company’s 
investment service facilities was contin- 
ued, with a notable extension of the con- 
sultation features and the integration of 
security information with the require- 
ments of the individual banks concerned. 
Bond portfolios of savings banks were re- 
viewed and recommendations submitted as 
heretofore. 


“During the past year the Trust Com- 
pany was increasingly active in its capac- 
ity as trustee for the readjustment, im- 
provement or rehabilitation ot mortgages, 
real estate and securities owned by sav- 
ings banks. With respect to mortgages 
and real estate, they were expeditiously 
handled, but in the case of securities, be- 
cause of the longer process of adjust- 
ment, reorganization or settlement has 
been somewhat delayed. It is expected 
that a number of these situations will 
become more active in the new year and 
will require the continued attention of the 
Trust Company. 

“The Trust Department also showed a 
sizeable increase in the number of custo- 
dy accounts maintained by savings banks 
with the Trust Company. 

“The Trust Company continues to act 
as intermediary in entering subscriptions 
for allotments of government issues to 
savings banks. It also affords facilities 
to savings. banks in the purchase and sale 
of securities.” 


Charles A. Miller, 
New York. 


Savings Banks Trust Co., 





Probate Statistics From Summary of Work of New 
York Surrogate’s Courts for 1986 


Queens County 


Law Department 


Matters submitted for decision in 1936 
Matters decided during 1936 

Matters pending for decision December 31, 1935 
Matters decided with opinion 

Matters decided with memorandum 

Matters decided without memorandum 


Probate Department 


Wilis filed 

Exemplified wills filed 

Exemplified wills for ancillary letters .... 
Wills admitted to probate 

Wills re-probated 

Letters testamentary issued 

Letters of trusteeship issued 

Application for letters c. t. a. ...-.......--- 
Letters of administration c. t. a. issued 
Compromise under section 133, D. E. L. ............ 
Wills denied probate 

Notice of election 

Surety bonds filed 


Administration Department 


Petitions filed 

Petitions and orders for compromise 
Personal bonds filed 

Surety bonds filed 

Letters issued 


Transfer Tax Department 


Petitions and orders for appointment of ap- 
praiser 

Appraisers’ reports filed 

Decrees fixing tax on appraisers’ reports .. 

Decrees fixing tax on motion 

Decrees of exemption on appraisers’ reports .... 

Decrees exempting estates on motion entered .... 1,815 

Receipts for payment of tax filed 327 

Total amount of tax assessed ...................... $214,264.99 


Accounting Department 


Petitions filed 
AS 
Total value of estates accounted for ....$16,480,881.46 
Surety bonds filed 


Guardianship Department 


Petitions filed for appointment of general guar- 
dians 
Petitions for appointment of 
Re eae eT Mee ett ee aD 
Withdrawal orders signed (joint control) 
Withdrawal orders signed (bonded) .................... 386 
Total amount of withdrawals authorized ....$506,516.27 
Accounts filed and examined 3,522 
Funds on deposit under joint control as shown 
by annual accounts filed $1,907,601.95 
Property on deposit with clerk, exclusive of 
jewelry $14,400 
Total value of estates not subject to joint 
control $4,;224,570.19 
Property delivered to former infants during 
year 1936 $35,200 


testamentary 


Surety bonds filed 

Letters ‘of guardianship issued (bonded) .. a 
Letters of guardianship issued (joint control) .... 
Letters of guardianship issued (person) 

Letters of guardianship issued (ancillary) 
Letters of guardianship issued (property) .......-.. 
Letters of guardianship issued (testamentary) .... 


Miscellaneous Proceedings 


De ile nc cnistisinaciscttiesinstgrttcisccatense ccniahacpideiinainimasdesniaiinaiail - 

Proceedings to determine value of attorney’s 
services 

Proceedings of revocation of letters 

Appointment of trustees 

Petitions for appointment of appraiser to make 
inventory 

Proceedings for mortgage and sale of real es- 
tate 

Corporate surety bonds filed in 1936 

Fees received in 1936 


$3,891,741.97 
$44,674.44 


Westchester County 


Probate and Administration Department 


Petitions for probate of wills filed 

Wills probated .................. 

Letters testamentary issu 

Petitions for administration (all kinds) filed .... 

Letters of general administration issued 

Letters of administration c. t. a. issued 

Letters of administration issued to public ad- 
ministrator 

Letters of trusteeship issued ..................-...cscccccssss-e 


Guardian Department 


Petitions for letters of guardianship filed 

Letters of guardianship issued 

Petitions and orders for guardian allowance ..... 

Petitions and orders prepared by guardian de- 
partment 

Annual guardian’s accounts filed 

Notices mailed to guardians and depositories .... 

Adoptions 


Accounting Department 


Accounting petitions filed 
Accounts checked (all kinds) 
Decrees on accounting entered .... 
Contested accountings 


Estate Tax Department 


Estate tax motions 

Estate tax petitions for appraiser filed 
Reports of appraiser filed 

Tax orders entered 


Miscellaneous 


Certificates of letters issued 
Citations issued 

Wills construed 

Jury trials of contested wills . 
Bonds filed and approved 

Orders to open safe deposit boxes 
Other miscellaneous orders entered 
Real estate proceedings 
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Opinions written 


182 


Fees collected and paid to county treasurer $33,111.15 


New York County 


Probate Department 


Wills filed for probate 

Copies of foreign wills filed ... 

Wills admitted 

Decrees (drawn by probate clerk) admitting 
wills 

Petitions in probate proceedings examined and 

Citations issued in probate proceedings 

Wills rejected without a trial as defectively exe- 
I aii teh as iin cictastnieaadelialuantioodndtanmatniiinnassdenl “ 

Wills contested 

Wills rejected after trial . ee ee en ee 

Wills received from other surrogates for taking 
testimony 

Wills sent to other surrogates for taking testi- 
mony 

Wills filed for safe keeping 

Depositions taken of witnesses to wills . 

Letters testamentary issued 

Ancillary letters testamentary issued 

Ancillary letters of administration with the will 
annexed issued 

Oaths administered 

Renunciations of executors 

Petitions filed for letters of administration with 
the will annexed 

Decrees granting letters of administration with 
the will annexed 

Letters of administration with the will an- 
nexed 

Letters of trusteeship issued 

Renunciations of trustees 


Trial Term 


Will contests completed during the year 

Will contests unfinished December 31, 1936 

Jury trials 

Non-jury trials 

Verdicts directing admitting wills 

Jury verdicts admitting wills 

Verdict of jury rejecting will 

Discovery proceedings with jury 

Wills admitted (non-jury trials) ... 

Wills rejected (non-jury trials) 

Other dispositions, including settlements, 
jections dismissed, withdrawn and defaults .. 

Discovery contests unfinished December 31, 1936 

Jury (disagreement) 


Administration Department 


Decrees granting letters of administration 

Letters of administration  ...............ccc0-cs.<ccccceccsceee - 

Amendments made by orders 

Limited letters of administration made full and 
complete by order 

Letters of temporary administration issued 

Ancillary letters of administration issued ...... - 

Petitions in administration portions examined 
and filed 

Citations in administration proceedings exam- 
ined and issued 

Administration petitions prepared by department 

Sureties on administration bonds examined and 
accepted and bonds filed . sisaaapaae 

Renunciations prepared by administration de- 
partment (estimated) 

Miscellaneous decrees and orders 

Number of applications filed for letters of ad- 
ministration with limited authority ........ si 


242 
57 

56 
3,813 


577 
1,201 


3,028 


1,000 
286 


551 
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Guardian Department 


Petitions for guardianship filed ........................-- . 1,116 
Letters of general guardianship issued 
Letters of testamentary guardianship issued . 
Letters of ancillary guardianship issued ............ 
Letters of guardianship revoked .. mn 
Bonds of guardianship filed 
Citations issued . a 
Miscellaneous orders entered 
Petitions and orders to withdraw funds of wards 
who have reached majority 
Petitions and orders to withdraw money for 
support and maintenance of infants in joint 
control 
Depositories for money designated and 
cards prepared 
New bank account opened 
Amount deposited on new accounts for year 1936 
in savings banks under joint control of 
guardian clerk 561.25 
Total amount on deposit in savings bank under 
joint control of guardian clerk as of Decem- 
ber 31, 1936 $8,035,073.68 


index 
936 
834 


Accounting Department 


Accounts 

Petitions filed in compulsory accountings 

Petitions filed in voluntary proceedings 

Citations issued 

Orders signed 

Affidavits for publication and supplemental cita- 
tions issued 

Legal papers examined (estimated) .. 

Notices of appearance 

Objections filed 


Guardian Accounting Department 


Annual accounts examined and filed 

Assisted in preparing accounts .............. 

Affidavits to account taken 

Accounts returned for correction 

Notices mailed to delinquent general guardians 1,975 

Additional notices mailed to sureties 

Orders and decrees affecting guardianship no- 
tices 

New appointments of general guardians entered 1,118 

Designated depositories entered 

Number of sureties entered 

Additional and substituted bonds entered 

Index cards of infants’ estates joint control 
prepared 

Orders for maintenance noted 


Transfer Tax Department 


Testate proceedings 

Intestate proceedings 

Ancillary letters (testate) 

Ancillary letters (intestate) .... 

Petitions filed 

Appraisers designated 

Appraisers’ reports filed 

Orders fixing tax or exempting estates on ap- 
praisers’ reports 

Orders fixing tax or exempting estates without 
an appraiser 

Notices of assessment of tax mailed (approxi- 
mately) 

Total estate and transfer taxes assessed $15,892,280.64 


Bronx County 


Probate Department 


Wills filed for probate ............................ 
Copies of foreign wills filed 


1,003. 
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Wills admitted 

Decrees drawn by probate clerk admitting wills 901 

Petitions in probate proceedings examined and 
filed 

Citations issued in probate proceedings 

Wills contested 

Total wills rejected either before or after trial 

Wills received from other surrogates for taking 
testimony 

Wills sent other surrogates for taking testimony 

Wills filed for safekeeping 

Depositions taken of witnesses to wills ..... 

Letters testamentary issued 

Ancillary letters issued (testamentary) 

Letters of trusteeship issued 

Probate orders 


Administration Department 


Petitions examined and filed 

Decrees granting letters of administration 

Letters of administration issued (general) 

Letters of administration with will annexed .... 

Letters of administration de bonis non 

Temporary letters of administration 

Ancillary letters of administration 

Orders removing restrictions from limited letters 
and orders amending filed papers and orders 
SOURIS GCE, BOB s. oocoscnsincivcsnicincccecnictesicncnenes 

Administration bonds examined and filed 

Personal sureties on administration bonds exam- 
ined and bonds filed 

Citations issued 


Accounting Department 


Petitions to compel accountings 

Decrees on accountings 

Accounting citations issued, 
mental citations 

Accounts filed 

Voluntary accounting petitions 

Miscellaneous orders 

Bills of cost taxed 

Orders of adoption signed and entered ................ 

Petitions in adoption matters ............. 


including supple- 


Guardianship Department 


Petitions for letters of guardianship filed 
Guardianship decrees signed 569 
Letters of guardianship issued 565 
Guardianship bonds approved ane 53 
Decrees prepared by guardian clerk ... 550 
Miscellaneous orders signed 2,333 
Depositories for infant’s money designated ........ 5 
New bank accounts opened 550 
Guardians’ inventories and accounts filed 2,888 
Notices sent to guardians to account 1,157 
Amount deposited in banks under joint control 

of the Surrogate’s Court during 1936 ..$656,921.22 
Total amount on deposit in banks under joint 

control of the Surrogate’s Court on Decem- 

ber 31, 1936 $3,030,507.38 


Transfer and Estate Tax Department 


Petitions for tax appraisal filed 

Orders designating tax appraiser .... 

Reports of tax appraiser filed 

Supplemental reports of tax appraised filed ...... 
Motions for taxation without appraisal 

Orders fixing tax 

Orders of exemption ................ wid 
Orders remitting reports to appraiser ................ 
Orders reducing penalty interest 

Orders of modification 
Orders of composition 
Miscellaneous orders 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


Tax appeals filed 
Notices of arguments filed . 
Orders on appeals 
Copies of orders entered, 

mailed to Albany 
Quarterly reports on probate, administration, 

c. t. a. entered in docket and duplicate re- 

port sheets mailed to Albany. Total estates in 3,206 

Taxes assessed $285,708.84 


as conformed and 


Law Department 


Matters determined by the surrogate: 
With opinions 
With memoranda 
Without opinion or memorandum 
Other matters examined, including proposed or- 
ders and decrees submitted to Law Depart- 


Huey P. Long left a net undivided es- 
tate of $116,971 a final account of the suc- 
cession filed recently revealed. There were 
debts of $40,521 to be deducted from his 
gross estate. 

The late senator died without leaving a 
will and under the State of Louisiana’s 
community property laws, the wife received 
$96,935 and the children receive the father’s 
share. That share was listed as $34,941. 
Not included in the community assets were 
insurance policies totaling $27,919 payable 
directly to the three minor children. 





Effects of “Social Credit” on Fiduciaries 


Trust Business Hardships under Alberta’s Experiment in 
Financial Legerdemain 


By a CANADIAN CORRESPONDENT 
of Trust Companies Magazine 


ADICALLY new and untried econo- 
mic theories find trust business a 
poor proving ground. At least this is 
the case in the Province of Alberta, Can- 
ada, where the so-called Social Credit 
program has attracted so much attention. 


The basic principles of the Douglas So- 
cial Credit theory are: 


1. Monetize the country’s national 
wealth or capital assets including the 
commercial capitalized value of the 
population; 

2. Pay to consumers national divi- 
dends to create purchasing power; 

3. Pay to retailers the loss caused by 
reducing the selling price of goods be- 
low the cost price. This theory is known 
as the “Compensated Price.” 


Premier Aberhart, in his Social Credit 
Manual, lays down the following main 
terms: 


1. Cultural heritage. The value of 
the accumulated wealth inherited by this 
generation from former generations, or 
sometimes as the wealth created by the 
association of persons living together in 
a community.) 

2. Basic dividends. (Monthly pay- 
ments to citizens based on a percentage 
of the capitalized value of the cultural 
heritage.) 

3. Non-negotiable certificates. (Tick- 
ets issued in payment of basic dividends.) 

4. Unearned increment. (This _ is 
the difference between the cost of goods 
and the selling price thereof or the price 
spread.) 


The legislation so far passed by the 
Alberta Government is so completely at 
variance with both the policy of Major 
Douglas and the above-stated theories 
of Mr. Aberhart, that the gap now exist- 
ing between Douglas Social Credit and 


Alberta Social Credit is wider than has 
ever existed between two admittedly op- 
posing political parties. 


Major Legislative Enactments 


This situation has resulted in a feel- 
ing of uncertainty and has created an 
element of fear and lack of confidence, 
which has been responsible for the trans- 
ference of securities and cash in large 
amounts to points outside the Province. 


Since the present Government was 
elected in August 1935 over one hundred 
Bills were passed. A number of these 
affect fiduciaries and their clients, but 
the following will suffice to show the 
trend of the legislation: 

1. “The Reduction and Settlement of 
Debts Act:-” 


2. “The Debt Adjustment Act.” 
38. “An Act Amending the Judicature 
Act.” 


4. “The Provincial Securities Interest 
Act.” 


Adjustment of Debts 


The most far reaching Act is un- 
doubtedly “The Reduction and Settle- 
ment of Debts Act’, assented to on Ist 
September, 1936, under which all debts 
are divided into two classes, old and new. 
Old debts are those incurred prior to 1st 
July, 1932, all interest from that date on- 
ward being cancelled, and interest which 
has been paid after 1st July, 1932, being 
deducted from the principal. This bal- 
ance is payable in ten annual instalments 
without interest, commencing 15th Nov- 
ember, 1937, viz:— 

1st, 2nd, 3rd years—5% of principal. 


4th, 5th, 6th and 7th years—10% of 
principal. 
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8th, 9th and 10th years—15% of prin- 
cipal. 

This reduction applies only to debtors 
residing in the Province of Alberta, and 
in all cases even when a debtor is in bet- 
ter financial circumstances than his 
creditor. It is to be noted that this ap- 
plies solely to interest-bearing debts, no 
reduction being allowed on non-interest- 
bearing debts. 

New debts are those incurred since 1st 
July, 1932, and bear interest at 5% per 
annum. Any excess of interest over 5% 
per annum as from Ist July, 1932, which 
has been charged must be credited to the 
loan. The provisions of the Act relate 
not only to unsecured debts, but to all se- 
cured debts, whether by Mortgage or oth- 
erwise. It prohibits legal proceedings 
in respect of old debts without a permit. 
Absconding debtors are not protected. 

An unusual stipulation in this Act is 


found in Par. 13: “Except as provided in 


this section it shall not be competent for 
a debtor to waive or to forego any of the 
benefits to which he may become entitled 
under this Act, and every contract agree- 
ment or arrangement whatsoever to that 
end shall be absolutely void.” 

A Corporation which has borrowed 
money under a Bond issue and loaned 
such money on the security of first mort- 
gages finds that its collections of mort- 
gage interest must be governed by this 
Act, while it must pay in full the interest 
contracted under the Bond issue as such 
interest payments are not protected. 


Beneficiary and Trustee Income 


An awkward situation arises in Es- 
tate administration where life-tenants 
and remaindermen are concerned. Let 
us take the case of a ten thousand dol- 
lar mortgage bearing interest at 7% per 
annum and dated prior to lst July, 1932. 
In the four years subsequent to that 
date the life-tenants have received in- 
come of twenty-eight hundred dollars. 
According to this Act principal is now 
reduced to seventy-two hundred dollars. 

What must the Trustee do to reim- 
burse capital and protect the remainder- 
men, and where does the life-tenant now 
stand? The latter may be dependent 
upon revenues from mortgage invest- 


Complete trust 
facilities—plus special- 
ized organization—plus 
long fiduciary experi- 
ence. 


National Bank of Richmond 
Joho M. Miller, Jr., President 
Member Federal Deposit Insurance Corporation 


ments, and from now on they are de- 
prived of this income. Many charitable 
institutions are in a similar situation. 

This Act was considered unconstitu- 
tional in that it invades a field where the 
Canadian Parliament is supreme—in- 
terest. On the advice of solicitors, 
trustees delayed settlement of certain 
interest bearing debts where creditors 
demanded payment in full. [This Act, 
considered the backbone of the Social 
Credit government, has recently been de- 
clared invalid by the Alberta Courts.] 

As a consequence of this legislation 
and “The Debt Adjustment Act”, mort- 
gages on real estate are not considered 
a suitable investment for trust funds. 
Trust companies have been further af- 
fected in that they are deprived of their 
usual commissions on mortgage interest 
collections. 


Confusion with Other Acts 


It might be remarked with regard to 
this Act that the public are not opposed 
to the idea of debt reduction per se, but 
resent the element of compulsion brought 
in by law and the lack of discrimination 
of necessitous cases. Recent statistics 
show that mortgage companies have in 
reality given greater reductions to their 
debtors than the Dominion Farmers 
Creditors Relief Board in those areas 
suffering most acutely from continued 
adverse conditions. A certain confusion 
exists owing to the operation simultan- 
eously of the Dominion Act, The 
Farmers’ Creditors Arrangement Act, 
the Provincial Debt Adjustment Board 
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and the new Provincial Debt Adjustment 
Act. 

There are four features in the 1936 
“Debt Adjustment Act” which call for 
attention: 


1. Debts affected by this Act include 
those incurred between ist July, 1932, 
and Ist July, 1936. Debts incurred after 
lst July, 1936, are not affected by this 
Act. With respect to debts incurred 
prior to 1st July, 1936, no action of any 
kind can be taken to sue or seize prop- 
erty except by permission of the Debt 
Adjustment Board. If the Board grants 
the permit action can be taken in the 
usual way. If the Board refuses the per- 
mit nothing further can be done. All 
such applications require a fee of $5.00. 

2. The right of appeal from the Debt 
Adjustment Board to a Judge of the 
Supreme Court from either the granting 
or refusal of a permit to sue or seize 
property is abolished. 

3. Under Section 32 the Governor-in- 
Council is given power to declare a gen- 
eral moratorium either locally or gen- 
erally throughout the Province. 

4. All classes of debts are included, 
not as formerly the debts of farmers 
and home-owners in respect to their 
homes, and merchants. 


Judicature and Securities Acts 


Section 46 of “The Judicature Act” 
was the authority under which trust 
companies acted as public administra- 
tors, that is, administering the estates 
of intestates where no one could legally 
apply for administration. Trust com- 
panies registered in the Province were 
allocated certain Judicial Districts to 
act as public administrators, and al- 
though in many cases this was not lu- 
crative business, it had the effect of 
keeping the name of the trust company 
before the public in the district in which 
it operated. This authority was can- 
celled as from 1st September, 1936, that 
work now being in the hands of the 
Government. 

Under “The Provincial Securities In- 
terest Act”, the Province cut in half the 
rates of interest promised to be paid on 
its various Debenture issues and other 
indebtedness, other than Bills owing the 
Dominion Government. Large blocks of 
the Debentures were held by private in- 
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dividuals, sinking fund boards, corpora- 
tions and many charitable and religious 
institutions for whom trust companies 
were acting as trustees. 

Interest has also been cut in two on 
demand and term savings certificates 
which are non-negotiable, payment of 
the principal of which has been suspend- 
ed, and in the meantime redemption of 
these has been confined to limited neces- 
sitous cases. Many citizens of Alberta 
invested their life savings in Provincial 
securities, particularly savings certifi- 
cates. [This act was declared uncon- 
stitutional by the Provincial Supreme 
Court on Feb. 23, 1937.] 

Rather than accept the assistance of 
the Dominion of Canada, and the condi- 
tions attached thereto, to redeem a De- 
benture issue of $3,200,000. which fell 
due on Ist April, 1936, and a further De- 
benture issue of $1,250,000. which fell 


due on 1st November, 1936, the Province 


chose default. 


' Difference between Theory and Practice 


Debt legislation, taxation, codes, cov- 
enants, and scrip have affected chiefly 
creditors within or outside the Province, 
and the urban section of the population. 
In so purely an agricultural Province, 
however, these are minor issues in the 
construction and establishing of Social 
Credit, compared to the necessity of the 
co-operation of the farmers. Number 
seven of “the eleven point plan” at pres- 
ent under consideration of the Govern- 
ment assumes the willingness of the 
farmers to accept Alberta Credit in ex- 
change for wheat. A premonition of 
how this will be received was shown a 
few months ago. In the Fall of 1936 
the Peace River District alone harvested 
a crop of over twelve million dollars. 
The farmers, however, including those 
who voted for Social Credit, sold their 
wheat for cash, not Alberta Credit, and 
bought goods outside the Province to 
evade the new Provincial 2% Sales Tax. 
It is significant of the trend of rural 
opinion,—and it was the rural vote that 
returned the Government,—that there 
was no hesitancy on the part of the 
farmers as to the relative values of 
Dominion currency and Alberta Credit. 





State Legislation Affecting Fiduciaries 


With a great majority of state legisla- 
tures in session, there is a considerable 
amount of legislation now pending or just 
enacted which is of vital concern to fidu- 
ciaries. The following grouping by juris- 
dictions is intended merely as a reference 
to some of the more important bills. 


California 


S.B. 37: Prescribing time and method of 
valuation of estate for inheritance tax pur- 
poses. 

A.B. 354: Revision of inheritance tax 
where value of property changes between 
time of assessment and distribution. 


Connecticut 


H.B. 1089: Permits investment in frac- 
tional undivided interests in a common com- 
mingled fund composed exclusively of se- 
curities authorized by law for investment 
of trust funds. 

H. B. 453: Forbids officer, director, trus- 
tee or employee of any state bank or trust 
company from entering into any obligation 
to such bank or trust company. 

S.B. 745, 693: Concerning unauthorized 
practice of law by banks and trust compan- 
ies. 

S.B. 556: Regulating escheats. 

S.B. 280: Deposits of uninvested cash 
held by trust department. 

S. B. 284, 473, 801: Permissible invest- 
ments for trust funds in absence of pro- 
vision in instrument. 

S.B. 312: Certain administrative expenses 
not allowable as deductions for succession 
tax purposes. 

S.B. 318: Deductions allowable in estates 
of nonresident decedents. 

S.B. 505: Rates of succession taxes de- 
pending upon recipient. 

S.B. 319: Imposes a gift tax. 

H.B. 960: Regulating powers of trustees 
of trust mortgages or property acquired 
thereunder. 

Bills providing for adoption of the Uni- 
form Principal and Income Act and Uniform 
Fiduciaries act are also pending. 


District of Columbia 


H.R. 1663 (U. S. Congress): Provides a 
tax on transfers of decedents’ estates. 
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Minnesota 


H.F. 662: Makes insurance payable on 
death a part of estate for tax purposes, tax- 
able to recipients, regardless of payment of 
premiums by one other than the insured if 
such payment was out of funds contributed 
by the insured for such purpose. Changes 
rates on estates in excess of $100,000. 

H.F. 661: Exempts property of clear val- 
ue of $5,000 passing to husband, adult child 
or descendent or adopted child. 


Missouri 


H.B. 253: Allowing wills to be effective 
in Missouri which are duly executed accord- 
ing to laws of jurisdiction when and where 
made. 

H.B. 293: Doubles inheritance taxes for 
two years. 


New Jersey 


S.B. 123: Permits trustees or beneficiaries 
to ask for chancery decree allowing them 
to make investments other than those per- 
mitted by statute. 

Bill introduced by Assemblyman Rooney 
providing for commission to recodify and 
consolidate laws governing state banks, 
trust companies and savings banks. 


New York 


Chapter 39:Relating to reduction of bond 
of executor or trustee. (Approved March 
4, 1937 by Governor.) 

A.B. 510: Recodifying the Banking Law, 
combining state bank and trust company 
laws. 

S.B. 453, A.B. 646: Extending emergency 
estate tax rates until July 1, 1938. 

Senate Bill making double stock transfer 
tax a permanent rather than emergency 
measure. 

Senate Bill permitting trustees to modify 
or extend mortgages now held in their name 
to April 1, 1939; also mortgage participa- 
tions. 

The perennial bill prohibiting a corpora- 
tion from advertising that it may act as 
executor, trustee, etc. 


Pennsylvania 


A.B. 1020: Providing for common trust 
funds and their investment, management . 
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and administration; for investment of 
funds in undivided interests in bonds se- 
cured by mortgages or in other securities. 

A.B. 25: Changes basis of tax rate on 
estates from 25% of federal tax of 1924 to 
2% on near relatives (enumerated) and 
10% on all others. 

A.B. 59: Income taxation of estates and 
trusts. 


Utah 


S.B. 160: Increasing estate tax rates to 
maximum amount of credit allowed under 
federal estate tax act. Where present 
rates are higher, refund allowed. 


Wisconsin 


S.B. 54: Imposing a gift tax and provid- 
ing for estate and income taxes. 


Can Small Trusts Be Made 
Profitable? 


Charles F. Hamlin 


If a trust company under present reg- 
ulations is to give proper supervision to 
all investments held in trust funds, it 
must maintain an analytical department 
or obtain competent analytical services 
of investments, which usually is a large 
item of expense to the Trust Depart- 
ment. The officers and directors are re- 
quired to devote considerable time and 
attention to the investments in trust ac- 
counts, and under present conditions, the 
trust officer finds it very difficult to ob- 
tain a proper diversification. 

Here in Spokane, trust companies 
have adopted a $25 minimum annual fee, 
with a charge of % of 1% of the rea- 


sonable value of personal property where 
the trust fund exceeds $5,000. Taking, 
for example, a $10,000 trust fund, the 
annual fee is $50. 


As a solution, to simplify the costs of 
the trust company in investing small 
trust funds and at the same time yield a 
higher income to the trust beneficiaries, 
the Common Trust Fund has been recom- 
mended. The usual procedure is for the 
Trustee to issue to each individual trust 
account a participation certificate for the 
amount of the funds which it may con- 
tribute to the Common Trust Fund. 


There are three principal obstacles or 
objections to the Common Trust Fund: 


The orthodox rule that investments 
and funds of one trust should not be co- 
mingled with the investments and funds 
of another trust. 


The present tax situation under the 
existing revenue act, which makes such 
Common Trust Funds taxable as an as- 
sociation and subject to the high cor- 
poration income tax rates. 


The Trust Investment Laws of many 
states do not permit or authorize trust 
companies to purchase participation cer- 
tificates. 


The Common Trust Fund has many 
aspects worthy of consideration and may 
be of utmost importance to the future 
development of trust business. It is not 
intended to enable corporate trustees to 
make greater profits but merely to en- 
able them to offer trust service to small 
trust accounts. It minimizes the Trus- 
tee’s expenses in the rendering of high- 
grade trust service and obtains for the 
beneficiaries the best possible income re- 
turn commensurate with safety. After 
all, the best advertising for any business 
is a satisfied customer, and if a trust 
company cannot satisfy the beneficiaries 
of the small trust account with the in- 
come which it can obtain for the small 
account and cannot satisfy itself that it 
is receiving compensation sufficient to 
offset its actual out-of-pocket expense in 
handling the small account, then it is cer- 
tainly not good business for a trust com- 
pany to assume small accounts. 





Wills of the Month 


Edward Frowde Seagram 
Distiller and Sportsman 


Edward F. Seagram, noted Canadian 
race-horse owner and president of the 
J. E. Seagram & Sons, Ltd., distilling 
firm of Waterloo, Ont., named the Water- 
loo Trust and Savings Company, Kitch- 
ener, Ont., trustee of several trusts pro- 
vided for in his will. 

Mr. Seagram’s stable was one of the 
most famous in Canada. The King’s 
Plate, Ontario’s annual turf classic, was 
captured by his horses nineteen times. 
The black and yellow silks of Seagram 
has won international recognition. 


Besides his position with the distilling 
firm he was active as president or an of- 
ficer of numerous other leading Canadian 
industries. 


Elek J. Ludvigh 
Lawyer 


Elek J. Ludvigh had been the legal ad- 
visor of several of the leaders in the 
motion picture industry and played an 
important part in some of the industry’s 
greatest developments. He was person- 
al counsel for the late Marcus Loew and 
remained as counsel for Mr. Loew’s 
theatres until 1920, when he became gen- 
eral counsel, secretary and a director of 
the Famous Players-Lasky Corporation. 
He continued in these capacities under its 
successor organizations, the Paramount 
Famous Lasky Corporation and _ the 
Paramount Publix Corporation. 


Mr. Ludvigh named the Guaranty 
Trust Company of New York in his will 
as co-executor. 


Oliver Burnside Andrews 
Manufacturer 
Oliver Burnside Andrews, president of 


the paper box company which bore his 
name and one of the largest in the South, 


named the American Trust & Banking 
Co., Chattanooga, Tenn., as executor and 
trustee under his will. 

Mr. Andrews was the second interna- 
tional president of the Civitan Interna- 
tional in 1922. He was president and 
half owner of the Chattanooga baseball 
club from 1909 to 1912 and was respon- 
sible for placing the club in the South- 
ern League in 1910. During the World 
War he served abroad as a dollar-a-year 
man. Mr. Andrews helped to develop a 
700 acre tract on Lookout Mountain in- 
to the present beautiful and fashionable 
residential section. 


Clarence A. Barbour 
Educator 


Dr. Clarence A. Barbour, president of 
Brown University, named the Rhode Is- 
land Hospital Trust Company, Provi- 
dence, as co-executor and co-trustee of 
his estate. 

Dr. Barbour’s attainments were recog- 
nized by seven universities and colleges 
that bestowed honorary degrees upon 
him. Governor Robert E. Quinn of 
Rhode Island issued the following state- 
ment: ***“He made a profound impres- 
sion upon Rhode Island’s people during 
the years of his service as president of 
Brown University. The State of Rhode 
Island owes to him an immeasurable debt 
of gratitude for his assistance in train- 
ing young men and women of our Com- 
monwealth to think straight and to be- 
come good citizens.” 

Dr. Barbour headed the Rochester 
(N. Y.) Theological Seminary from 1915 
to 1928 and was an active force in Y. M. 
C. A. affairs. 


James Neilson 
Benefactor 


James Neilson was one of the early 
leaders in agricultural research of a 
scientific kind in this country. He grew 
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the first soy bean in the United States in 
1870. Besides being a pioneer in soil 
improvement practices, Mr. Neilson was 
one of the first Holstein-Friesian breed- 
ers in this country. In 1880 he was in- 
strumental in founding the New Jersey 
State Agricultural Experiment Station. 


Mr. Neilson gave generously to Rut- 
gers University, which received the resi- 
due of his estate under his will, and to 
the New Jersey College for Women and 
the New Jersey Agricultural Experiment 
Station. 


The National Bank of New Jersey, 
New Brunswick, is named executor in 
Mr. Neilson’s will. 


Effingham B. Morris 
Financier 


Effingham B. Morris served the Girard 
Trust Company, Philadelphia, for fifty- 
three years as counsel, president, and 
later as chairman of board. For forty- 
one of those years he served as president. 
He was also the oldest director of the 
Pennsylvania Railroad in point of ser- 
vice as well as age. 

At various times he has been a di- 
rector of ten corporations including 
banking, steel and railroad interests. He 
also served as trustee on several impor- 
tant appointments. He was known chief- 
ly as the man who built the Girard Trust 
Company to one of the most powerful 
financial institutions in Philadelphia. He 
became president of the trust company 
in 1887 and had been chairman of the 
board since 1928. 


Mr. Morris paid his last tribute to the 
Girard Trust Company by naming it co- 
executor and co-trustee of his estate. 


Robert Wadsworth Grafton 
Portrait Painter 


Calvin Coolidge, Herbert Hoover and 
the Governors of several states sat for 
Robert Wadsworth Grafton to execute 
their portraits in oil. 

Mr. Grafton and another Chicago ar- 
tist gave Michigan City its first art ex- 
hibit. His murals and portraits decorate 
public buildings in many of our cities. At 
the time of his death he was at work on 
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a mural for the Culver Military Academy. 
He won the Mary T. R. Foulkes Prize of 
the Richmond, (Ind.) Art Association in 
1910 and 1919, and the Leroy Goddard 
Prize of the Hoosier Salon, Chicago, in 
1925. 

Mr. Grafton named in his will the 
Michigan City Trust & Savings Bank as 
executor. : 


Willis Larimer King 
Industrialist 


Willis Larimer King was instrumental 
in the organization of the American Iron 
and Steel Institute and became a vice 
president of that organization. The in- 
stitute awarded him in 1923 the Gary 
medal for achievement, citing him as “a 
leader in inspiring high ideals and pro- 
moting confidence and good-will in the 
welfare” of the industry. 

Mr. King, dean of the steel industry, 
spent sixty-seven years with the Jones & 
Laughlin Steel Corporation, the third 
largest independent steel manufacturers 
in the nation, working his way from clerk 
in 1869 to the board of managers in 1889. 
He resigned two years ago as vice presi- 
dent and member of the executive com- 
mittee but continued in his capacity as a 
director of the company. 

The Union Trust Company of Pitts- 
burgh, Pa., was named in Mr. King’s 
will as executor. 


The will of Asa Brown, of Mountain- 
ville, on file with the Surrogate here today, 
designates a son and three grandchildren 
to share and share alike “all my lawful 
debts.” Brown, who died January 22, 
failed to provide for distribution of real 
estate valued at $3,000. 


(From an Associated Press item of Feb. 28.) 


Charles Morgan who was the founder of 
the Morgan Steamship line, now the South- 
ern Pacific Steamship Company, left a 
gross estate of $1,568,637 and a net estate 
of $1,542,112 according to a transfer tax 
appraisal filed recently in a New York 
court. Mr. Morgan died on October 12, 
1934. 

The Central Hanover Bank and Trust 
Company is executor of the will. 





Developing Trust New Business 


Modernizing Trust Advertisements 


MILLS EASTON, Advertising Man- 

e ager of The Northern Trust Com- 
pany, Chicago, in an address before the 
Chicago Federated Advertising Club, 
quoted from the late Francis H. Sisson’s 
introduction to Don Knowlton’s “Adver- 
tising for Banks”, to the effect that finan- 
cial advertising “is usually directed to a 
group of readers whose general level of 
intelligence is considerably above the 
average.” Mr. Sisson went one step 
further and explained an advantage or 
disadvantage, as the case may be, by 


ee 
Choosing a bank, son, is an 


IDAY there are among the customers 


of The Northern Trust Company many 
successful men who opened accounts here 
years ago upon the advice of their fathers. 
The satisfaction they derive from such 
a banking connection cannot be over- 
emphasized. They like particularly the way 
it smooths the path in many cases for 
more pleasant credit relationships. 
You will find that a personal checking 
Of a savings account at The Northern Trust 
Company holds worth while advantages 


for you. This sound, conservative bank is 
located in the very heart of the “loop” 
and modern in every respect. There is evi- 
dent in every member of the staff a sincere 
friendliness and a desire to be of service. 

An officer of The Northern Trust Com- 
pany will be happy to acquaint you, at your 
convenience, with more of the reasons why 
so many thousands of Chicago's citizens 
have chosen this institution for their bank. 


THE NORTHERN 
TRUST COMPANY 


In the service of Chicago since 1889 
NORTHWEST CORNER LA SALLE AND MONROE STRESTS 
Member of Pedera: Depesit Insurance Corporation 


saying, “On the whole, this is probably 
an advantage to the advertiser, although 
it means that particular care must be 
taken to avoid gross and overdrawn ap- 
peals that would repel, rather than at- 
tract, a discriminating mind.” 

We cannot assume by the foregoing 
that because of the intelligentsia whom 
we wish to attract, our copy can become 
more complicated, cumbersome or difficult 
to read. It is logical to assume that Mr. 
Sisson did not mean this. Although we 
agree that the readers of our advertising 
material are more intellectual, it would 
be folly on our part to present copy that 
would require concentration, even though 
a small majority of readers can grasp a 
deeper meaning when they so desire—it 
is not often they so desire when reading 
an advertisement. Of course, after we 
have attracted sufficient interest from a 
prospective customer we can then in- 
dulge ourselves by sending material that 
is of a more comprehensive nature and 


“Camay really helped me to have 


? Bude Complore” 


SAYS THIS BEAUTIFUL LOUISIANA BRIDE 
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A Financial and Commercial Advertisement, Both Modern in Layout and. Illustration. 
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feel comparatively certain that the con- 
tents will be digested. However, up to 
this point we must content ourselves with 
attracting attention and arousing inter- 
est. This is done by plain simple phrases 
whether it be for the intelligentsia or 
others. 

Mr. Easton also said: “there is a grow- 
ing similarity between commercial ad- 
vertising and financial advertising, the 
latter taking on as much as it possibly 
can the best characteristics of successful 
commercial advertisements. This is true 
in matters of illustration and layout, but 
not in copy. Commercial advertising in 
its most dignified phases is similar to the 
liveliest of financial advertising. Each 
can well afford to borrow from the oth- 
er.” 

Commercial advertisers are primarily 
interested in selling a tangible product. 
Financial advertisers are primarily in- 
terested in selling a service. Both have 
the common objective of selling, and cer- 
tainly there are many virtues that each 
can borrow from the other. 


iis as ry 3 j all 
me diy 14 


ao ee 


“AMERICAN Nationa Bank 


NASHVILLE 


Member Federal Depestt tneurence Corperetion 


@esanvesn meuese Feepee ae eeesave ereven 


Enjoy the “Sunday Players,” each Sunday Afternoon at 4:30 — WLAC 


AN ILLUSTRATION ATTRACTS ATTENTION. 
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GENERAL ‘::; ELECTRIC 


A BABY IS NEVER UNDIGNIFIED! 


Financial advertisers need not admit 
their copy has been unattractive in the 
sense of type used and general layout, 
but as for striking attractiveness and 
compelling interest we have much to 
learn from our commercial brothers. 

Through obvious necessity we must 
adhere to truth and avoid over-aggres- 
siveness, but to attain these qualities it 
is not necessary to sacrifice a striking 
layout or illustrations that compel atten- 
tion. Financial advertisers have been 
recognizing this lately and we have been 
having more lively copy, and copy that 
is being read with greater interest. We 
have long felt, and justly so to a certain 
extent, that because of our conservative 
background, the integrity, wisdom and 
stability we stand for, that to liven up 
our copy would be in bad taste. How- 
ever, we have found that the use of 
clever phrases and attractive illustra- 
tions does not necessarily result in loss 
of dignity. It depends upon how the 
artist mixes his colors and applies them, 
rather than whether he paints in bril- 
liant colors or dull ones. 
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=— Prepare the final account consisting of a 
detailed statement of all receipts and dis- 
bursements. 


mum 44 Notify all heirs and'legatees when such final 
account is to be filed with the Probate 
Court or have attorney do so. 


mum 45 Appear with the attorney for the estate 
before the Probate Court and file the final 
account and report, and petition for its 
approval. 


me 46 Secure formal approval and discharge as 
executor from the Probate Court. 


THE NORTHERN TRUST COMPANY 


Th %, vo 


Never dies: It is a permanent organization. 
The passing out of single lives among the 
personnel does not affect the continuity or 
quality of service. 


an 
A page from the booklet “The Duties of an 
Executor’: note the attractive and unusual layout. 


Not only have banks recognized the 
value of modernizing their advertising 
but they are in countless places effectuat- 
ing this recognition. Mr. Easton car- 
ries through his ideas as is indicated by 
The Northern Trust Company’s adver- 
tisements. These advertisements speak 
in lively tones, and contrary to the old 
beliefs, dignity has been enhanced by 
sparkling originality and pleasing effect 
on the eye. The color schemes used in 
the booklets are well blended and in ex- 
cellent taste, such as the booklet, “The 
Duties of an Executor;” the cover is in 
beige with a % inch stripe of brown 
across the front about % of the way 
down, the title in silver script. 

Merrill Anderson, speaking before the 
recent Mid-Winter Trust Conference, 
said: “there is still a good deal of prun- 
ing and simplifying to do in much trust 
copy. Shorten the sentences, insert par- 
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THE NORTHERN TRUST COMPANY 


Modern—But Still Conservative 


agraphs with reasonable frequency. In 
booklets, break up the text with short, 
interesting section headings. The read- 
er needs all the help you can give him. 
Yet at the same time, you will wish to 
avoid the panting, choppy, artificial 
rhythm in which so much commercial ad- 
vertising finds expression. Change the 
beat now and then. Nothing is so mon- 
otonous as a succession of perfectly 
phrased sentences of the same general 
size and shape—they sing you to sleep.” 


Mr. Anderson is right, but when we 
compare our modern trust advertisement 
to that used only a few years ago we 
can see a revolution has taken place. We 
can’t stop here, however, and fall into 
the same errors we have made in the 
past by standing still and watching—we 
must continue to make progress with 
the march of time. 





Excerpts From Selected Articles 


Pennsylvania Rules Governing the 
Allocation of Receipts Derived by 
Trustees from Shares of Stock 


ROBERT BRIGHAM, Member of Philadelphia 
Bar. Univ. of Pennsylvania Law Review, Feb. 
1937. 


The general Pennsylvania rules are, of 
course, known to all. They are rules of 
property, and, therefore, they can be 
changed only by the legislature. To de- 
bate their desirability or undesirability 
would be merely to rattle old bones. To 
plunge into a maze of arithmetic would be 
tiresome and unprofitable. In applying the 
rules the court will tend to favor the life 
beneficiaries, at least when they are the 
widow and children of the creator of the 
trust, for whom he might be expected to 
have more regard than for unborn or un- 
ascertained remaindermen. And in no 
event will the rights of the life benefici- 
aries be affected by the decisions of the 
federal courts in income tax cases, or by 
the accounting requirements of the Inter- 
state Commerce Commission, or by the 
provisions of the National Banking Act 
prohibiting stock dividends. 


Even the intention of the creator of the 
trust is subject to limitations. That in- 
tent, if expressed, will govern so far as it 
is legal. Although the creator of the 
trust may give the life beneficiary more than 
the application of the Pennsylvania rules 
would give him, he cannot give the life 
beneficiary less. A direction to keep in 
corpus what would normally be awarded 
as income is subject to the statute against 
accumulations and will be stricken down, 
unless the particular accumulation is au- 
thorized by that statute. 


Although the general rules differ in 
certain important respects, principally as 
to the burden of proof, depending upon 
the particular occasion which makes an 
apportionment necessary, the object of 
the Pennsylvania rule is to give the life 
beneficiary all earnings which have been 
accumulated by the corporation during the 
period when the shares were held in the 
trust, provided that the intact value of the 
investment is not thereby impaired. These 


two concepts, namely, intact value and 
earnings, are encountered in every appor- 
tionment, and it is in their development 
that the recent decisions assume such 
great importance. 

The term intact value has been defined as 
that value which must be preserved for 
corpus. Until very recently there was a 
great deal of doubt as to the determination 
of that value. 

At present most of this confusion has 
been set definitely at rest. Prima facie, 
intact value is the “book value” of the 
shares, calculated as of the date either of 
the testator’s death, if he owned the 
shares, or of their acquisition by the 
trustees if acquired in any manner other 
than by purchase. Where different lots 
of shares were acquired at different times, 
the intact value is prima facie the sum of 
the intact values of each lot calculated 
as of the date of its acquisition. 

Book value is, of course, merely the 
value which each share is shown to have 
at that time by the books of the corpora- 
tion. Generally speaking, that value is 
the par value plus earnings accumulated 
up to that time. More simply stated, it is 
the capital and surplus divided by the 
number of shares outstanding at that date. 

However, there is an inconsistency whica 
has crept into the recent cases. If the 
trustee acquired the shares from the testa- 
tor, their book value is prima facie their 
intact value. If, on the other hand, the 
trustee purchased the shares, the cases in- 
dicate that the purchase price, and not the 
book value at the date of purchase, is the 
intact value. The purchase price is of 
course merely the market value and there- 
fore, in this one instance, intact values 
are actually determined by market values, 
in spite of the reiterated statements that 
market value has nothing to do with in- 
tact value. 

Corporations frequently make changes 
on their books in order to correct previ- 
ous entries. If in the interim the testator 
died, the books, as they existed at his 
death, would not present a correct pic- 
ture. Where the corporation recognizes 
this by a later change in the books, the 
intact value should be corrected. 
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Another type of correction of intact 
value may be made necessary by a condi- 
tion which, although existing at the death 
of the testator, does not manifest itself 
upon the books of the corporation until a 
later date. For example, the corporation 
was engaged, at the testator’s death, in 
performing a large contract but did not 
then carry the contract as an asset on its 
books because it was uncertain whether it 
would ultimately result in a profit or a 
loss. In fact it results in a large profit. 
The court held that this profit must be 
added to the book value of the shares as 
of the testator’s death in oraer to ascer- 
tain the intact value. If the contract had 
resulted in a loss, the amount thereof 
would have been subtracted. If this case 
announces a rule of general application, 
the door is thrown open to an analysis of 
a myriad of ordinary transactions, started 
before the death of the testator, in order 
to determine whether they resulted in 
profits or losses thereafter. Such a result 
would place an intolerable burden upon 
the person who had the burden of proving 
what the intact value was. 

Any fund which does not represent 
earnings available for distribution in the 
form of a dividend should not be treated 
as earnings for the purpose now under 
discussion. However, the converse is not 
It does not follow that, 
is at liberty to 


necessarily true. 
because a corporation 
treat a particular fund as earnings or 
profits available for the declaration of a 
dividend, such fund constitutes earnings 
as between life beneficiary and remain- 


derman. Consequently, the bare fact 
that the surplus of the corporation has in- 
creased since the death of the testator 
does not necessarily indicate that the 
surplus has been increased out of earn- 
ings. 

However, earnings accumulated since 
the death of the testator do not lose their 
character as such merely because: the man- 
agement .of the corporation has _ trans- 
ferred them to another corporation as a 
part of an elaborate plan of reorganiza- 
tion or reincorporation, nor do they cease 
to be earnings available for the life bene- 
ficiary merely because the corporation has 
invested them in permanent capital assets. 

It must not be supposed that earnings 
are limited to profits derived from the 
regular or principal business of the cor- 
poration. Earnings also include profits 
derived from ‘miscellaneous sources,” 
which, however, are not specified with any 
degree of clarity. Thus surplus earnings 
acquired through a merger and carried 
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in the surplus account of the corporation 
which acquired them are earnings of the 
latter. 

By far the most common occasion for 
controversy between life beneficiary and 
remainderman is presented by the decla- 
ration of a dividend. A dividend may be 
“ordinary” or “extraordinary.” Indeed, 
it may partake of the nature of both. All 
dividends paid out of earnings which ac- 
crued to the corporation after the death 
of the testator are income, regardless of 
their amount or the regularity of their 
declaration. 

Ordinary dividends have been variously 
defined as dividends paid at customary 
rates and uniform intervals, as usual or 
customary dividends at a fixed sum or 
rate and paid at regular periods, or as 
periodic declarations involving small sums 
or rates. An extraordinary dividend has 
been defined as a dividend which is un- 
usual in form and amount and paid at 
irregular intervals. 

In accordance with the general rule, 
ordinary dividends, if paid out of earn- 
ings, are income even though they were 
paid out of earnings made by the corpora- 
tion prior to the death of the testator. 
It has been said that this rule does not 
apply when “unusual circumstances” are 
present. The court has, however, defined 
an “unusual circumstance” as being one 
which comes from some administrative or 
corporate act within the corporation or 
some breakdown within the corporate 
structure, rather than a circumstance set 
up by the fiduciary or by the court. 

If an ordinary dividend was declared 
by the corporation prior to the death of 
the testator but made payable at a date 
subsequent therteo, the disposition of the 
dividend depends entirely upon the date 
fixed by the dividend resolution for the 
ascertainment of the shareholders to whom 
the dividend shall be paid; if no date is 
specified, such a dividend is awarded to 
corpus. The same is true if the resolution 
specifies that the dividend shall be paid 
to shareholders of record on a date prior 
to the death of the testator; but if the 
resolution directs that the dividend be 
paid to shareholders of record on a date 
subsequent to the death of the testator, 
the dividend is awarded in its entirety to 
income. 

The rules with respect to extraordinary 
dividends are entirely different. The pri- 
ma facie presumption is that every such 
dividend was declared out of earnings ac- 
cumulated by the corporation since the 
death of the testator, and consequently 
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such dividends are presumptively income. 

If the remaindermen can successfully 
meet the burden of proof which is im- 
posed upon them, the court will award to 
corpus such portion of the extraordinary 
dividend which may be shown necessary 
to preserve the intact value of the or- 
iginal shares. And the court will likewise 
award to corpus any portion of the divi- 
dend which has been paid out of increased 
capital assets as distinguished from earn- 
ings, irrespective of any question of the 
impairment of intact value. These rules 
relating to extraordinary dividends apply 
whether the dividend was paid in cash, 
shares of stock of the same corporation, 
shares of stock of another corporation, 
scrip or dividend obligations, or liberty 
bonds. 

As might be expected, jurisdictions fol- 
lowing the so-called “Massachusetts rule” 
base the result upon the medium of pay- 
ment and the back dividends are either in- 
come or principal depending upon whether 
they are paid in cash or in shares of 
stock. However, even in Massachusetts 
the unpaid dividends accrued at the death 
of the testator are not regarded as a 
chose in action which became a part of 
the principal of the estate. 

The Restatement of the Law of Trusts 


has adopted the rule that all payments of 
back preferred dividends are income to be 
awarded to the person at that time entitled 
to receive the income of the trust estate, 
provided only that they are paid out of 
earnings. It makes no difference when the 
back dividends accrued or when the earn- 


ings were accumulated. The Restatement 
treats all such payments as “ordinary” 
dividends, and if this is correct, the result 
is in accord with our general rule that, ex- 
cept in cases governed by Section 22 of the 
Fiduciaries Act, ordinary dividends are not 
apportionable but belong entirely to the life 
beneficiary. 

The suspension of preferred dividends, 
caused by the business depression, has laid 
the foundation for numerous cases which 
will doubtless come before the courts in due 
course. The strongest case for the life 
beneficiary will be presented where the back 
dividends accrued subsequent to the death 
of the testator and were paid from earnings 
which also were accumulated subsequent to 
the death of the testator. The strongest 
case for the remainderman will be present- 
ed where the back dividends accrued prior 
to the death of the testator and were paid 
from earnings which were accumulated 
prior to the death of the testator. Thomp- 
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son v. New York Trust Co. presents very 
nearly the latter situation, but nevertheless 
the dividends were awarded entirely to the 
life beneficiary. Crozer’s Estate is an in- 
termediate case because the back dividends 
were paid from earnings of the corporation 
accumulated after the death of the testator. 
Innumerable other intermediate cases can 
be readily imagined and will doubtless oc- 
cur. Until the supreme court shall have 
passed upon this problem, doubt and dif- 
ference of opinion will exist. Meanwhile, 
it can be said only that the rule of the 
Restatement, which seems to be theoretical- 
ly sound, is supported by the few existing 
authorities and thus far has been followed 
in all cases where it was called to the at- 
tention of the lower courts. 

It was recognized at a comparatively 
early date that the life beneficiary should 
receive such portion of the proceeds of a 
corporate liquidation as is actually a dis- 
tribution of earnings accumulated by the 
corporation since the death of the testa- 
tor. But, by reason of the nature of dis- 
tributions in liquidation, there can scarce- 
ly be any presumption that the corpora- 
tion is distributing merely its earnings. 
Consequently, the burden rests upon the 
life beneficiary to prove the amount of 
such accumulated earnings and only to the 
extent that he does so will he participate 
in a distribution in liquidation. Logical- 
ly, he ought also to prove that the par- 
ticular earnings are actually represented 
in a particular payment. However, this 
would be an impossible burden, and ac- 
cordingly, if the life beneficiary proves 
that earnings to the extent of a certain 
sum per share have been accumulated 
since the death of the testator, he will 
receive that sum out of the first payment, 
if the intact value will not be impaired 
thereby. 

The foregoing rules apply to a partial 
as well as to a total liquidation. They 
likewise apply to a transaction which is in 
substance a liquidation of the corporation 
although, perhaps, not technically a liqui- 
dation in form. 

Prior to 1928 there was considerable con- 
flict and uncertainty among the de- 
cisions dealing with rights to subscribe. 
If the trustee exercised the rights and 
subscribed to new shares by a payment 
made from corpus, the intact value of the 
investment is the intact value of the origin- 
al shares plus the purchase price of the new 
shares. Enough of the shares, at their 
then book value, are awarded .to corpus to 
preserve the intact value thus ascertained, 
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and the balance of the shares are awarded 
to the life beneficiary. The presumption 
is that the shares in excess of the number 
required to preserve the intact value rep- 
resent earnings accumulated by the cor- 
poration since the death of the testator. 
The burden is upon the remainderman to 
prove the contrary. 


If, however, the trustee sells the rights 
instead of exercising them, the proceeds 
are presumptively principal. The burden 
of proof rests upon the life beneficiary, 
and he is entitled to receive only such 
part of the proceeds as he proves to be 
attributable to accumulated earnings. He 
cannot, of course, receive any portion at- 
tributable to increases of capital assets or 
to the speculative value, enhanced market 
value or earning power of the stock. 


All of the advances made by the 
recent decisions are based upon the rule 
that the rights of the parties depend upon 
the substance of the transaction and not 
upon its mere form. 

In passing, it should be repeated that 
the declaration of a dividend coupled with 
the right to use the dividend to purchase 
new shares is regarded as being in sub- 
stance a stock dividend. It therefore 
would seem to be governed by the rules 
relating to extraordinary dividends, rather 
than by the rules governing rights to sub- 
scribe. 

Prior to 1927 it was generally consid- 
ered to be the law that there could be no 
occasion for apportionment without some 
act on the part of the corporation which 
amounted to a distribution of earnings. 
However, a sale by the trustee was con- 
sidered to require an apportionment where 
the sale was in substance a liquidation 
of the corporation. It represented but a 
slight step forward to consider an ordin- 
ary sale in the market as being a liquida- 
tion, at least of the holding of the trustee. 

However, as in the case of a true liqui- 
dation, the proceeds of a sale of the 
shares are prima facie principal because 
there is no express or implied declaration 
by the corporation that they represent 
earnings. The burden of proof on this 
point, therefore, is upon the life benefici- 
ary, and it is by no means an easy one. 

It does not follow that our courts are 
wrong in giving the life beneficiary rights 
which before he did not possess and which 
the Restatement of the Law of Trusts does 
not now give him. The life beneficiary is, 
after all, usually the primary object of 
the bounty of the creator of the trust and, 
as such, he should be favored. By giving 
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him a chance at least to recover accumu- 
lated earnings, our rule works substantial, 
albeit sometimes rough, justice. 


In Daily’s Estate the Orphans’ Court of 
Philadelphia held that the termination of 
the trust was a proper occasion for ap- 
portioning shares then held by the trustee 
in order to give the estate of the life bene- 
ficiary all earnings which the corporation 
had accumulated since the death of the 
testator but which had not been distributed. 

When Daily’s Estate came before the 
supreme court, that court rejected the view 
of the orphans’ court. In so doing the 
supreme court has reaffirmed Connolly’s 
Estate (No. 1), and has decided that the 
termination of the trust does not constitute 
an occasion for apportionment.* 

Consequently, if a trustee holds shares 
for a long period during which the corpor- 
ation accumulates large amounts of un- 
distributed earnings, such earnings will be 
awarded to the life beneficiary if the trustee 
sells the shares, but if the trustee holds the 
shares until the termination of the trust, 
the life beneficiary will get nothing, and 
all of the undistributed earnings accumu- 
lated during the period of the trust will 
pass to the remainderman. It is to he 
hoped that when such a case is presented 
to the supreme court, free from the com- 
plications present in Daily’s Estate, the 
view of the Orphans’ Court of Philadelphia 
will be adopted. 

The foregoing discussion concerns the 
rights of the life beneficiaries as a group, 
on the one hand, and the rights of the 
remaindermen on the other. A complica- 
tion may arise where there are two or 
more successive life beneficiaries, one of 
whom is deceased when the occasion for 
apportionment arises. For example, an ex- 
traordinary dividend received after the 
death of the first life beneficiary may rep- 
resent, in whole or in part, earnings ac- 
cumulated by the corporation during the 
first life estate. Such a case presents a 
controversy between succeeding life bene- 
ficiaries. 

Such a dividend is, of course, presump- 
tively payable to the person entitled to 
the income of the estate at the time the 
dividend is declared. Accordingly, the 
estate of the first life beneficiary has the 
burden of proving how much of the divi- 
dend represents earnings accumulated by 
the corporation up to the date of his 
death. However, if this burden is sus- 
tained, the amount of such earnings will 


*(See 63 Trust Companies, -p. 118, July, 1936.) 
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be awarded to the estate of the deceased 
life beneficiary. 

The same rules apply to the proceeds 
of a sale of shares after the death of the 
first life beneficiary. However, such pro- 
ceeds are prima facie not income at all. 
Consequently, the efforts of the succeed- 
ing life beneficiary to earmark the por- 
tion which represents earnings may inure 
to the benefit of the estate of the first life 
beneficiary because, in proving that the 
corporation has accumulated earnings, it 
is impossible to avoid proving when the 
earnings were accumulated. 


Because of the provisions of Section 
22 of the Fiduciaries Act. ordinary divi- 
dends must be apportioned between suc- 
cessive life beneciaries on a per day basis, 
as bond interest is apportioned. This is 
the only exception to the general rule 
that ordinary dividends are not appor- 
tionable at all. With this exception, there 
is no occasion for an apportionment be- 
tween successive life beneficiaries except 
in connection with a similar apportion- 
ment between life beneficiaries on the one 
hand and remaindermen on the other. 

A trustee, and particularly a corporate 
fiduciary, must use the utmost care in 
making allocations between income and 
principal, and he is bound by notices, 
given to the shareholders by the corpora- 
tion, stating the source of corporate dis- 
tributions. If he overpays the life bene- 
ficiary, the trustee will be surcharged. Of 
course, he can avoid any such risk by fil- 
ing his account and having the court de- 
cide the question. Indeed, it is not only 
his right but also his duty to file an ac- 
count for this purpose. Moreover, he 
should do so promptly, for if he carries a 
stock dividend as a part of principal and 
later it is determined that the shares 
should have been awarded to the life bene- 
ficiary, the trustee may be liable if, dur- 
ing his unreasonable delay in filing an ac- 
count, the shares have depreciated. 

However, not all cases involve sums 
sufficient to warrant the expense of the 
counsel and guardian ad litem fees which 
would be incurred in the filing and audit 
of an account. In such cases the trustee 
cannot be blamed if, instead of attempt- 
ing to make an apportionment himself, 
he defers the questions until the next ac- 
counting. 

The trustee represents both the life 
beneficiary and the remainderman. He 
represents one just as much as he does 
the other. When dealing with receipts 
from shares of stock, he must not take 
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sides between the life beneficiary.and re- 
mainderman. Accordingly, having filed 
his account, it would be improper for him 
to assume that he is the advocate of the 
remainderman in the resulting litigation. 
In such a case the trustee’s only duty is 
to file his account with reasonable prompt- 
ness and to see that all parties have due 
notice and an opportunity to present their 
claims to the court. This is not an intol- 
erable burden. It is true that the Penn- 
sylvania rules of apportionment are not 
rules of convenience, but it would seem 
that what inconvenience exists is cast up- 
on the beneficiaries rather than upon the 
trustee. 

However this may be, “it seems like a 
bungling rule of law that, at one time, 
would give what is undoubtedly income to 
the remaindermen, and, at another, what 
is as clearly capital to the life tenant.” 
No such rule of law should be adopted 
either by the courts or by the legislature 
merely to make it easy for a trustee to 
perform duties for which he is adequately 
compensated. 


0 


Statutory Solution of the Problem of 
Allocation Between Life Tenant 
and Remainderman 


ALBERT S. FAUGHT, Member Philadelphia Bar. 
Temple Law Quarterly, Jan. 1937. 


[After discussing the principles of appor- 
tionment under the Pennsylvania rule sub- 
stantially as in the preceding excerpt, Mr. 
Faught takes a position in effect opposed 
to Mr. Brigham’s, and suggests a legisla- 
tive remedy for the problem.] 


Such a statute, or series of statutes may 
well include provisions along the following 
lines: 


(a) The text needed to overcome the ef- 
fect of Maris’s Estate, as approved by the 
Pennsylvania Bar Association on June 25, 
1936, reads: 


“That in wills, deeds of trusts, or other 
instruments creating trusts, becoming ef- 
fective hereafter, provisions directing that 
extraordinary dividends declared upon cor- 
porate stock held in trust, whether payable 
in cash, stock, rights to subscribe to stock 
of the issuing or another corporation, or 
otherwise, or directing that profits realized 
from such stock, either upon its sale or 
upon the sale of dissolution of the issuing 
corporation, or otherwise, shall be treated 
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in whole or in part as principal or income, 
shall be valid and enforceable.” 


(b) The general principle of resort to a 
statutory allocation (without going into de- 
tails as to any particular statutory system) 
may perhaps be expressed in language such 
as the following: 


That all wills, deeds of trust, or other in- 
struments creating trusts hereafter becom- 
ing effective which shall not clearly express 
in such instruments the wishes and inten- 
tions of the testator or settlor creating such 
trusts as to the allocation and apportion- 
ment between principal and income of reg- 
ular or extraordinary dividends declared 
upon corporate stock held in trust, whether 
payable in cash, script, dividend obligations, 
stock, rights to subscribe to stock of the 
issuing or another corporation, or otherwise, 
or of the proceeds of profits realized from 
the sale of such rights, or from the sale of 
such stock, either upon its direct sale, or 
upon the sale, merger, consolidation, reor- 
ganization of the issuing corporation 
through the means of holding corporation 
or otherwise, shall be construed and inter- 
preted as if such testator or settlor had ex- 
pressly stated in such instruments that his 
wishes and intentions were that such allo- 
cation and apportionment should be made 
in the manner hereinafter set forth. 


(c) Since the problem of allocation of 
losses is correlative to that of apportioning 
gains, a corresponding clause as to losses 
and expenses [should be included]. 


(d) Repeal of Section Twenty-two of 
Fiduciaries Act of June 7, 1917, requiring 
per diem allocation of ordinary dividends. 
We suggest: 


That all ordinary dividends, whether pay- 
able in cash, script, dividend obligations, 
stock, rights to subscribe to stock of the is- 
suing or other corporation or otherwise, di- 
rected by wills, deeds of trust or other in- 
struments creating trusts hereafter becom- 
ing effective shall not be considered as ac- 
cruing from day to day, but shall be con- 
sidered as accruing on the date designated 
by the issuing corporation as the date of 
payment. 


(e) In an effort to cure the hardships of 
proving intact value as to “industrial giants” 
and other corporations, the following text 
is suggested: 


That in the absence of a clear expression 
in such instruments as to the wishes and 
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intentions of the testator or settlor, all ex- 
traordinary dividends declared upon corpo- 
rate stock held in trust, whether payable in 
cash, script, dividend obligations, stock, 
rights to subscribe to stock of the issuing 
or another corporation or otherwise, and all 
proceeds from the sale of such rights to 
subscribe shall be allocated and apportioned 
between principal and income as follows: 


1. In the absence of unpaid or unadjusted 
capital losses suffered by such trust estate 
in regard to other securities, real or per- 
sonal property forming part of such entire 
and separate trust, and in the absence of 
unpaid or unadjusted carrying charges upon 
any property forming part of such entire 
and separate trust, all of said extraordinary 
dividends, including rights to subscribe and 
the proceeds from the sale of such rights, 
shall be allocated to income and payable in 
due course to the person or persons entitled 
to such income. 


The foregoing is intended to eliminate as 
far as future wills are concerned, the neces- 
sity of ascertaining the “intact value,” and 
it would also obviate the necessity of in- 
voking rules as to the burden of proof, as 
well as save the expense of the baffling task 
of proving “intact value.” Likewise it 
would place in the same category extraor- 
dinary dividends, rights, and the proceeds 
from the sale of rights. 


2. To the extent that there are unpaid or 
unadjusted capital losses, or unpaid or un- 
adjusted carrying charges or taxes in regard 
to any property forming part of an entire 
and separate trust, for which full provision 
has not been made by payment or the setting 
up of reserves, in the absence of a clear 
expression in such instruments as to the 
wishes and intentions of the testator or 
settlor, such portion of the current annual 
income from such entire and separate trust, 
including ordinary and extraordinary divi- 
dends, rights and the proceeds from the sale 
of rights, as may be needed shall be ap- 
plied to pay and adjust such capital losses 
and unpaid and unadjusted carrying 
charges in regard to any property forming 
part of such entire and separate trust, 
provided however that in any calendar year 
not over one-quarter of such current an- 
nual income may be so applied, the remain- 
ing three-quarters being payable in due 
course to the persons or persons entitled 
to such current annual income. 

3. In the event that such portion of cur- 
rent annual income is not sufficient to pay 
or adjust all of such losses, carrying 
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charges and taxes, the balance of such loss- 
es, carrying charges and taxes, for the cur- 
rent year shall be payable out of the prin- 
cipal of such separate and entire trust. 


The above text is intended to reconcile 
the obvious desires of a testator to favor 
the life beneficiary, and yet safeguard the 
interests of the remaindermen to a reason- 
able degree. The suggested fractions of 
one-quarter and of three-quarters seem to 
have a slight advantage over alternative 
ratios. 


(f) Since it is contemplated that income 
should contribute towards the liquidation 
of losses and the payment of carrying 
charges, up to a designated fraction of the 
current annual income, the same designated 
fraction may, with equity, be used to ap- 
portion gains on the sale of securities and 
other property belonging to the trust. Ac- 
cordingly: 


That upon the realization of gains and 
profits from the sale, exchange, or liquida- 
tion of securities or of property real, per- 
sonal and mixed forming part of a separate 
and entire trust, in the absence of a clear 
expression in such instruments as to the 
wishes and intention of the testator or set- 
tlor, such gains and profits shall be allo- 
cated in the following manner: First, to the 
payment, if any, of unpaid and unadjusted 
losses and carrying charges applicable to 
such separate and entire trust; and the bal- 
ance of such gains and profits, if any, shall 
be divided between principal and income as 
follows: There shall be added to the princi- 
pal or corpus of such separate and entire 
trust three-quarters of such gains and 
profits, and the balance of such gains and 
profits shall be paid in due course to the 
person or persons entitled to the income of 
such trust. 

—_ 0 ———. 
Voluntary Trusts and Federal 
Taxation 


COLEMAN SILBERT, Member Boston Bar; mem- 
ber. Mass. Special Tax Comm., 1927-29. Boston 
Univ. Law Review., Jan. 1937. 


The insertion of a provision reserving 
either to the grantor or to any person not 
having a substantial adverse interest in 
the trust or to both the power to revest in 
the grantor title to any part of the trust 
property will result in the income of such 
part of the trust being taxable to the 
grantor. A power to remove the trustees 
and thus to terminate the trust is consider- 
ed the same as the power to revest the 
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title in the grantor. The similar clause in 
regards to the estate tax is in some re- 
spects broader. The trust property will 
be considered part of the grantor’s estate 
if it is “subject at the date of his death 
to any change through the exercise of a 
power (in whatever capacity exercisable) 
by the decedent alone, or by the decedent 
in conjunction with any other person (with- 
out regard to when or from what source 
the decedent acquired such power) to alter, 
amend, revoke or terminate. ...” To es- 
cape this tax and not to fall within this lat- 
ter clause the grantor may not reserve the 
right to determine who the beneficiaries of 
the principal shall be nor in what propor- 
tions they shall receive the principal of the 
trust, even though he is excepted. 

It is not clear whether retaining the right 
to determine who, other than the grantor, 
should enjoy the income during his life 
will render trust property includable in the 
grantor’s estate. Under this latter section 
[Section 302(c) ] if the grantor has the 
power during his lifetime to determine the 
beneficiaries of the income it would seem 
that the trust property would be subject 
to the estate tax upon the grantor’s death. 

A reservation of power, however, in the 
grantor to revoke the trust with the con- 
sent of all the beneficiaries will not affect 
the tax status of the income or of the prin- 
cipal as this power would be implied even 
if no such express provision were made. 

Neither the grantor nor any person not 
having a substantial adverse interest in the 
trust nor the grantor in conjunction with 
such a person should retain the right to 
hold, accumulate or distribute the income 
of the trust for the benefit of the grantor. 
If under the terms of the trust the income 
may revert at any time to the grantor it 
will be taxable to the grantor.* 

If the income of the trust may be used 
to pay the debts of the grantor it will be 
taxable to him. As a husband is bound by 
law to support his wife and minor children 
he will be taxable on the income of a trust 
established by him for their support and 
maintenance. Congress has, in one in- 
stance gone further and provided that if the 
income of a trust is used to pay for prem- 
iums on insurance policies on the life of the 
grantor, admittedly only a moral obligation, 
its income is taxable to the grantor. 

The regulations provide that if a trust is 
administered for the benefit of the grantor 
or if the income is used for his customary 


*But see new Treasury Ruling on page 328. 
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expenditures, the grantor may be considered 
to be in substance the owner of the trust 
and the income taxable to him. No doubt 
the corpus of the trust might also be con- 
sidered to be the grantor’s property for 
purposes of the estate tax. The regulations 
also provide that the income from a short 
term trust may be taxable to the grantor 
on the ground that the grantor, by reason 
of his reversion, may fairly be said to be the 
owner of the property. There is no ex- 
press statutory authority to this effect and 
one court has ruled to the contrary. 

A trust may be established for a wife and 
it will not be deemed to be in discharge of 
the legal obligations of the husband. The 
grantor will not be taxable on the income 
of such a trust. The same is true in the 
case of a minor child. It is manifestly so 
in the case of an adult child. 

The trustee may be directed or author- 
ized in his discretion to accumulate the in- 
come and to add it to the principal. If the 
trust provides for a reversion of the prin- 
cipal to the grantor, the reversion clause 
should specifically exempt the reversion of 
accumulated income in order that the in- 
come may not be taxable to the grantor. 

It is important for tax avoidance that the 
trust instrument make clear that a separ- 
ate trust is established for each beneficiary. 
The maximum tax benefit will thus generally 
be obtained. The intention of the grantor 
in this respect will prevail and the explicit 
provisions of the trust instrument will be 
followed in determining tax liability. 

Trust of a Business—Shares of stock, in 
the usual case to whatever number the 
grantor desires, may be the subject of a 
trust. No change in the tax status occurs, 
however, if the owner of the stock merely 
assigns the right to the dividends and re- 
tains ownership of the stock. 

Such legal difficulties as are presented 
arise in part if the grantor, either alone 
or with a few associates, controls the cor- 
poration. The grantor, of course, is a di- 
rector and is employed by the corporation 
at a salary, in effect, fixed by him. Whena 
grantor, in this position, wishes to establish 
a trust of some of the shares of the corpo- 
ration, the trust instrument should specifi- 
cally authorize the grantor as trustee to 
continue the business, and to be beneficially 
employed by the corporation. Such a clause 
should be inserted in order that no question 
may be raised as to the employment of the 
trustee being in conflict with the interests 
of the trust, with the consequent result that 
the salary might be claimed in behalf of the 
trust or the trustee removed. 
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The trust instrument should preferably be 
specific as to the right of the grantor to fix 
the amount of his salary. If it is intended 
that the grantor should be considered in the 
position of a fiduciary, as in the usual case, 
the trust instrument should so state. This 
would obviate the objection that a trust in- 
strument was intended to give him carte 
blanche to fix his salary and would make it 
unnecessary to meet the argument that such 
a broad right vitiated the trust or affected 
its tax status. 

Clauses as to valuation of shares found 
in corporate charters may be thought to be 
a factor in determining the tax status of 
the stock or the dividends thereon. A com- 
mon provision is that a stockholder who de- 
sires to sell must first offer it to the corpo- 
ration at a price to be determined by ar- 
bitration, or in some instances, to be fixed 
by the appraisal of the directors. As the 
grantor trustee in the case of the close 
corporation under consideration, controls 
the corporation, and the directors are or 
may be his nominees, it may be argued that 
in this situation, the grantor fixes the price 
of the stock, and in the contingency named, 
virtually controls what constitutes the 
trust res. But certainly in the absence of 
any definite clause to the contrary in the 
trust instrument, the grantor and the other 
directors will be held to the obligations of 
fiduciaries and the price declared must not 
be inadequate. Such a clause as to valua- 
tion would not render the income of such 
shares held in trust taxable to the grantor. 
Likewise, an agreement on the part of the 
trustee to repurchase the shares at book 
value without making any allowance for 
good will, would not affect the validity of 
the trust. 

An assignment of the earnings of the 
partnership by a partner will still leave the 
earnings taxable to the partner. An as- 
signment of the partnership interest also 
fares no better. The introduction of part- 
ners with a share in the business will be of 
no avail if the partners are merely nominal 
and contribute neither capital nor services. 
Equally ineffective is an arrangement 
whereby the grantor has the power to de- 
termine what profits each member of the 
new partnership may receive. 

A resort to the trust method does not 
necessarily prove successful. Thus a de- 
claration of trust of.the profits of the part- 
nership will not be legally sufficient to di- 
vert taxes from the partner. Nor will a 
trust of a partnership interest serve the de- 
sired purpose where the other partners had 
not consented to the change, and the trust 
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was ignored by the partnership in its deal- 
ings. Similarly, an assignment in trust of 
his interest in the partnership, of both cap- 
ital and profits, to pay the income to named 
beneficiaries where the trustee is not to be 
a partner and is not to be liable for losses, 
will not result in any change in the taxable 
status of the partner’s profits. 


A partner may constitute himself trustee 
of his partnership interest or a part there- 
of, for the benefit of himself and other bene- 
ficiaries. This will generally be done in 
terms of a share of the entire partnership 
assets. All the assets of the partnership 
will be listed. As trustee, he will, in effect, 
be a new partner. The partnership should 
deal with the trustee as a partner and pay 
him, as trustee, his agreed distributive 
share of the partnership profits. The tax 
returns should show the new partnership. 
Specific authority should be given to the 
partner trustee to draw a salary. 


The method just suggested of declaring 
a trust of a percentage of the partnership 
interest will require a valuation of the 
partnership. This may involve a dispute 
with the government as to the gift tax to 
be paid, particularly in connection with the 
item of good will. 


Where it is desired to limit the amount 
of the gift, an alternative method should be 
followed. Assets of the partnership of 
definite value such as accounts receivable or 
a firm check should be assigned or given 
by the partnership to the partner declaring 
the trust as payment on account of his 
partnership interest. The partner will then 
declare himself trustee of these assets with 
broad powers of investment, including the 
power to purchase a partnership interest, 
and the right to draw salary there. With 
these assets he will then, as trustee, pur- 
chase his intended percentage of the part- 
nership and become, as trustee, a new part- 
ner. 

An assignment of future earnings of sal- 
ary will not serve the purpose of making 
such income taxable to the assignee. It 
will be taxable to the assignor, through 
whose efforts it was produced. There is 
nothing that a person who earns a salary 
can do to cut down his income tax thereon, 
nor can the owner of a business reduce or 
escape taxation by merely assigning its 
profits as distinguished from the business 
itself. As owner of an individual business, 
however, he may, as in the case of a part- 
nership, declare a trust of a percentage of 
his business for the benefit of others. The 
grantor may retain the right solely to man- 
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age the business. The grantor, particular- 
ly if the trust instrument so provides, may 
employ himself in the business and retain 
his salary. 

An alternative method would be to de- 
clare a trust of the entire business for the 
benefit of the grantor and the other bene- 
ficiaries. This would necessarily have to 
be a discretionary trust so that the trustee 
would be in a position to make payments 
to himself of his share of the earnings and 
to accumulate them for the other beneficia- 
ries. The accumulated earnings would be 
taxable to the trust and would, thus, make 
possible a division of the earnings for the 
purpose of taxation, but not to as great an 
extent as'in the case of several separate 
trusts. A further objection to declaring a 
trust of the entire business is that if the 
grantor were removed as trustee he would 
have no legal interest in the business. 

The establishment of an irrevocable trust 
to beneficiaries constitutes a gift to them. 
All present gifts in excess of $5,000 annual- 
ly to any one person, are reportable. All 
gifts of future interests are reportable re- 
gardless of size. Reportable gifts are tax- 
able only after they exceed $40,000 in the 
aggregate. 

The Government contends that a clause 
permitting the trustee to accumulate the 
income renders the interest of the beneficia- 
ry a future interest, although it be one in 
fee, and no estate precedes that of the bene- 
ficiary in question. The Board of Tax Ap- 
peals in Wells v. Commissioner rejected 
the contention. The Commissioner has not 
acquiesced, and will doubtless appeal to the 
courts. His contention seems to run coun- 
ter to definitions of future interest. If the 
Board of Tax Appeals decision is sustained,* 
grantors should preferably establish trusts 
in fee with the power of accumulation rath- 
er than life estates with remainders over. 
The latter are admittedly future estates and 
not entitled to the $5,000 exemption. 

Many trusts have been held to be asso- 
ciations subject to the corporation tax. The 
salient features of a trust taxable as an as- 
sociation, are the following: one, the con- 
tinuity of the title of the trustee; two, cen- 
tralized management in the trustee; three, 
non-interruption of the business upon the 
death of a beneficiary; four, the ready trans- 
ferability of the interest of the beneficia- 
ries; five, limitation of personal liability of 
the beneficiaries. The only feature about 
which there may be doubt is whether the 
interests of beneficiaries under a trust are 


*It has been sustained by C. C. A. (3d). 
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readily transferable. If these interests are 
subject to a spendthrift clause, manifestly 
they are not at all transferable. Voluntary 
trusts with spendthrift clauses would clear- 
ly seem not to be subject to the Federal Cor- 
poration Tax. Where there are no such 
clauses, the beneficiaries’ interests will be 
assignable even though they may be con- 
tingent, as upon the beneficiary surviving 
the grantor. 


Beneficiaries under the usual voluntary 
trust are rarely, if ever, given certificates 
or other muniments of title. But the latter 
are not an indispensable condition of tax- 
ability. Business trusts will not be exempt 
from the tax merely because the business is 
small, or because the beneficial interests 
must be first offered to the other beneficia- 
ries before being sold. They will also fail 
of exemption if relying on the fact that the 
trustees do not hold meetings or that. the 
beneficiaries do not control the trust. 


The usual ground on which it is sought to 
upset the inclusion of trust property con- 
veyed before the passage of the [estate] 
tax statute under attack is that the tax is 
retroactive. A gift fully completed and 
not in contemplation of death may not be 
included in the taxable estate if it was not 
so taxable when made. Prior gifts have 
been held taxable on two grounds: first, 
where the grantor has retained control of 
them or secondly, where the death of the 
grantor can be said to be the generating 
source of the change in title. 


Assuming that a provision for a reversion 
to the grantor if the beneficiary predeceases 
him does not now make the trust property 
taxable upon the death of the grantor, may 
Congress nevertheless provide that prop- 
erty in such trusts no matter when estab- 
lished shall be taxable as part of the estate 
of the grantor? The opinions in the de- 
cisions that under prior statutes such re- 
versions were not so taxable give some in- 
dication that Congress could not so pro- 
vide even in the case of subsequent trusts. 
In any event, it would seem that Congress 
could not make such a provision retroactive. 
The Massachusetts Supreme Judicial Court, 
however, held in Binney v. Commissioner 
that contingent remainders may be retro- 
actively taxed under the Massachusetts suc- 
cession tax, distinguishing them from vest- 
ed remainders and its decision was affirmed 
on appeal to the United States Supreme 
Court.* 


*Reversed on other grounds. See 64 Trust 
Companies Magazine 122, Jan. 1937. 


_ the joint income. 
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Income may be accumulated by the trus- 
tee for the benefit of the beneficiaries with- 
out subjecting the grantor to taxation. 
The government in construing the gift tax 
contends that such beneficiaries receive 
future and not present estates. If, how- 
ever, the decision to the contrary of the 
Board of Tax Appeals in Wells v. Com- 
missioner is sustained, such a decision 
would doubtless determine that such gifts 
are complete upon the establishment of the 
trust and may therefore not be retroactive- 
ly taxed. 

Income tax provisions will be declared ar- 
bitrary and in violation of due process not 
on the ground of retroactivity but rather 
because the tax bears no proper relation to 
the taxpayer. Thus it was decided in 
Hoeper v. Tax Commission that it was a 
violation of the due process clause of the 
Fourteenth Amendment for the state to tax 
a husband on his wife’s income. Presum- 
ably the same would be true with regard to 
such a federal tax under the due process 
clause of the Fifth Amendment. The in- 
come of a family trust would therefore be 
free from any attempt of Congress to make 
all its income taxable to the grantor. It 
has been suggested that Congress could val- 
idly tax the husband or wife on each one’s 
individual incume but at a rate based upon 
It is doubtful whether 
such a provision would be upheld. How- 
ever, a husband may be liable for the whole 
of community income where he controls it 
all, but not where each spouse has a sep- 
arate vested interest. 

—— 9 ———____—. 


Is the Income of a Maintenance 
Trust Taxable to the Settlor? 


Emily Marx, Member of N. Y. and N. H. Bars. 
Tax Magazine, Feb. 1937. 


Citing Helvering v. Schweitzer, 296 U. S. 
551 (1935) as his authority, the Commis- 
sioner of Internal Revenue is attempting 
to tax fathers and mothers on the income 
of the trusts which they have established 
for their minor children. On the theory 
that the income of such trusts satisfies the 
settlor’s legal obligation to support his 
minor children, the Commissioner argues 
that the trust income is in fact “distribut- 
ed” to the settlor within the provisions of 
Section 167 of the Revenue Act (“Income 
for Benefit of Grantor”) and is therefore 
taxable, to him. The Regulations explain: 

“Such a distribution to the grantor occurs *** 


if, though paid to another pursuant to the terms 
of the trust, the benefit of the income inures to 
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the grantor. The income so inures if it is *** 
applied in satisfaction of a legal obligation of 
the grantor *** regardless of *** whether *** 
such obligation is *** to support dependents, *** 
to furnish maintenance, and support or otherwise.” 


Trust income which may be “distributed” 
to the settlor has always been taxable to 
the settlor, but prior regulations did not 
attempt to define “distributed”. 


In the Schweitzer case the taxpayer had 
transferred property to trustees with di- 
rections to pay the income to himself “for 
the support, maintenance and education” 
of his minor children “and for no other 
purpose whatsoever”. In the event of the 
taxpayer’s death, the trustees were directed 
to make a similar application of the trust 
income. The Supreme Court held for the 
Commissioner who had argued that the 
trust income was taxable to the taxpayer 
because it “operated to discharge the tax- 
payer of a legal obligation,” i. e. the obliga- 
tion of a father to support his minor chil- 
dren. While under the facts, the same 
result might have been reached by a hold- 
ing that the taxpayer was the named bene- 
ficiary and could not escape the tax by 
specifying the uses to which he would put 
the income, the opinion of the Court indi- 
cates its acquiescence in the Commissioner’s 
“legal obligation” theory. In a per curiam 
opinion, the Court reversed the 
Court on the authority of Douglas v. Will- 
cuts, another “legal obligation” case. And 
in Helvering v. Stokes, where the trustees 
themselves applied the income for the 
“education and support” of the settlor’s 
minor children, the Supreme Court again 
reversed the Circuit Court and held the 
income taxable to the parent-settlor, with 
a per curiam opinion which cited as author- 
ity both Helvering v. Schweitzer and Doug- 
las v. Willeuts. Although the Stokes case 
might also have been decided on other 
grounds (the trust was clearly a revocable 
one), the Court’s reference to the Douglas 
decision requires the conclusion that the 
basis for the decision was again the “legal 
obligation” theory advanced by the Com- 
missioner. 


The “legal obligation” theory of taxation 


is not a new one. Stated in general terms 
it relies upon the principle that “the pay- 
ment of one’s obligations by another by the 
former’s direction constitutes income to the 
person whose obligation is discharged.” It 
recognizes as taxable income compensation, 
interest, dividends or profits received indi- 
rectly by the discharge of an outstanding 


Circuit ~ 
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indebtedness, free rent, free life insurance 
and the like. The “legal obligation” argu- 
ment means nothing more; it is a new name 
for the established principle that income 
indirectly received is taxable as if directly 
received. 

The question remains the same: is 
the trust beneficiary the owner of the trust 
income or is ownership in someone else? 
It is the owner of the trust income who 
is taxable thereon. The taxing of trust 
income to someone other than the named 
beneficiary always necessitates a prior hold- 
ing that the beneficiary is not the owner 
of the income, that the beneficiary’s right 
thereto is a purely derivative one. 


Such a preliminary ruling was made by 
the Supreme Court in the Douglas case. 
There, in compliance with the directions 
of a divorce decree, the taxpayer had estab- 
lished a trust for the benefit of his wife, 
retaining for himself the right to the sur- 
plus income and the right to the corpus 
upon the death of his wife. By state statute 
the divorce court retained the privilege of 
altering the terms of the trust at any time 
during the life of the taxpayer’s wife. The 
Supreme Court said: 


“The creation of the trust by the taxpayer as 
the channel for the application of the income (of 
the taxpayer-husband) to the discharge of his ob- 
ligation (to pay alimony to his wife) leaves the 
nature of the transaction unaltered *** the net in- 
come of the trust fund, which was paid to the 
wife under the decree (of divorce), stands sub- 
stantially on the same footing as though he (the 
taxpayer) had received the income personally and 
had been required by the decree to make the pay- 
ment directly.” 


The ownership of the corpus and even 
of the income remained in the husband; his 
ex-wife’s right to receive a portion of the 
income was a derivative one only, depend- 
ent at all times upon the court’s direction 
to the husband to pay it to her. A remar- 
riage of the wife or a change in the finances 
of the husband might cause the court to 
alter its directions. Clearly the wife was 
not the owner of the trust income; it re- 
mained the husband’s money and therefore 
taxable to him. 

The facts in the Schweitzer and Stokes 
cases lend themselves to a similar prelim- 
inary holding as to the ownership of the 
trust income. The grantors would have been 
taxable on the trust income even if the 
named beneficiaries had been strangers. 
They did not make their children owners 
of the trust income; they retained such 
ownership for themselves. 
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Where the facts present an irrevocable 
trust and an enforceable life estate or 
estate for years in the beneficiary, does 
the income, ‘in contemplation of law remain 
in substance that of the grantor” merely 
because the beneficiary is his minor child 
and the income is to be applied by the 
trustee to its maintenance, education and 
support? 


In the United States, minors may own 
property in their own right, including in- 
terests in property. They are the most 
usual beneficiaries of inter vivos and testa- 
mentary trusts. 


For the benefit of the trustees of these 
so-called “maintenance trusts”, the bene- 
ficiaries of which are usually the minor 
children of the settlor or the testator, the 
Revenue Act contains a separate. sub- 
division, entitled “Estates and Trusts”. It 
is therein provided that the trustee is tax- 
able on the entire trust income, but may 
deduct the amounts expended by him for 
the support, maintenance and education of 
the beneficiary, which amounts are then 
taxed to the beneficiary as his own income. 


Although for all practical purposes an 
inter vivos trust which provides for the 
application of the income to the mainten- 
ance, support and education of the settlor’s 
minor children does enable the settlor to 
perform via the trust, at a considerable 
saving of taxes, the duty of support which 
he owes to his children, the courts have 
never held that the identity of the bene- 
ficiaries or the motive for the creation of 
the trust prevents the trust income from 
being “no longer * * * regarded as that 
of the settlor.” On the contrary, in its 
recent opinion in Gregory v. Helvering, 
the Supreme Court said: 


“The legal right of a taxpayer to decrease the 
amount of what otherwise would be his taxes, or 
altogether avoid them, by means which the law 
permits, cannot be doubted.”’ 


And the Board of Tax Appeals has time 
and again held that the income of an ir- 
revocable support and maintenance trust 
is not taxable to the parent-settlor, but to 
the trustee or to the infant-beneficiary. 


recognition 


A suggestion that judicial 
should be given to the usual pooling of the 
income of the various members of a family 
has not yet been adopted by the Courts. 
In a recent case, a wife was receiving an 
annual income of $25,000. under an irre- 
vocable trust created for her benefit by her 
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husband. In holding that the trust income 
was not taxable to the husband-settlor, the 
Court said: 


“Certainly a man must be able to make his 
wife a gift, if he wishes, without affecting his 
marital duty. No authority has been cited for 
the theory that every gift by a husband to his 
wife must be presumed to be in discharge of it.’’ 


It would seem, therefore, that the main- 
tenance and support elements of the 
Schweitzer case did not determine the tax- 
ability of the settlor, but that such tax- 
ability resulted from the incompleteness of 
the original transfer of the trust property 
to the trustees. The settlor never completely 
lost title to the corpus or to the income and 
therefore remained taxable thereon. Ap- 
parently the escape from high taxes by 
means of an irrevocable trust for the benefit 
of one’s minor children has not yet “been 
blocked by the resources of the judicial 
process.” 


—— QU 
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centuries and bestow upon them civil rights 
equal to men’s. Under the Napoleonic prin- 
ciple, a wife was her husband’s slave; 
she had no civil rights; her husband only 
could administer her finances. Curiously, 
however, she could make her own will. This 
represented the extent of her powers. 


University of California, 
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Extension of Branch Banking 
Condemned 


Branch banking beyond state borders 
is an “application of remote control and 
is at variance with the spirit of our peo- 
ple and with out fundamental principles 
of government,” asserted C. E. Jenks, 
Supervisor of Banking, Washington, in an 
address at the American Bankers Associa- 
tion Regional Conference in Portland, 
Oregon. The proper basis for improve- 
ment of national economic welfare lies, 
Mr. Jenks stated, in community banks, 
honestled conceived and dedicated to our 
progress. 

Speaking to the problem of bank char- 
tering, Mr. Jenks emphasized considera- 
tion of the public need for adequate 
banking facilities and that state and fed- 
eral regulation should prevent chartering 
of institutions where “they would have 
no economic or social justification and 
where they would damage existing institu- 
tions capable of performing satisfactorily 
all needed financial service.” Unneces- 
sary existing banks should be eliminated 
through voluntary liquidation, consolida- 
tion, combination or transfer to commun- 
ities needing service. 

Mr. Jenks strongly disagreed, however, 
with the resolution passed by the Execu- 
tive Committee of the National Associa- 
tion of Supervisors of State Banks, to the 
effect that no state or national charter 
should be issued without approval by the 
FDIC. He contended that federal agen- 
cies are as likely to err as state organs, 
and further that a state should not be 
denied its fundamental right to charter 
banking institutions. 

Unlimited establishment of national 
bank branches was also condemned by 
the Executive Committee of the National 
Association of Supervisors of State Banks. 
The committee went on record that the 
matter of branch banking, and its extent, 
should be for the states alone to decide. 


After adoption of this resolution the 
committee presented its view to Congress- 
man Steagall, chairman of the Banking 
and Currency Committee of the House, 
and Senator Wagner, chairman of the 
Senate Committee on Banking. The com- 
mittee, through its chairman, Luther A. 
Harr, Secretary of Banking for Pennsyl- 
vania, also protested to Representative 
Doughton, Chairman of the House Com- 
mittee on Ways and Means, regarding dis- 
crimination against state banks under the 
Social Security Act. 





Fiduciary Association Activities 


Cooperative Conference for North Carolina 


ORTH Carolina points the way to a 
new departure in state banking con- 
ferences by the combined cooperation of 
The Commissioner of Banks, The Univer- 
sity of North Carolina and the North Car- 
olina Bankers Association joining forces 
to give a three-way sponsorship to a state- 
wide banking and trust conference to be 
held July 12-16. 


With education, government, and bank- 
ing making a concerted effort to present a 
practical clinic, the results will be better 
financial education, better state regula- 
tions and better banking. This concentra- 
tion not only means a fuller understanding 
but will alleviate much re-hashing by local 
organizations. It infuses new blood into 
the conferences by an exchange of theory, 
practice and control. 


The approach will be from the practical 
operating standpoint, with special em- 
phasis on informal discussions and ques- 
tions from the floor. 


With approximately fifty banks in the 
state having active trust departments, it 
is the plan of the Conference Committee 
to develop a program on trusts not only of 
interest to the trust officers but helpful to 
all bankers attending the Conference. The 
opening discussions on the subject will be 
conducted by Gilbert T. Stephenson, and 
the details of the program are being work- 
ed out by Frank P. Spruill, president and 
trust officer of the Peoples Bank & Trust 
Company of Rocky Mount. Subjects per- 
taining to the administration of estates and 
trusts will be discussed, with special em- 
phasis on problems affecting fiduciary prac- 
tices in North Carolina. 

The investment program is of primary 
concern to trust men. The general theme 
will be “Managing the Bank’s Bond Ac- 
count.” Points to be considered will be: 
The need for a planned investment pro- 
gram, common faults in bank investing as 
revealed by the depression years, trends in 
U. S. Government bonds, proper selection 
of state and local unit bonds, the spacing 
of maturities, long term vs. short term 
bonds for banks. 


The Research Committee is now en- 
gaged in compiling facts and figures on 
banking in North Carolina for the past ten 
years and their findings are expected to 
prove a valuable aid in shaping the cause 
for future years. 


Trust Executives Meet 
At Albany 


A conference of trust officers and bank 
executives was held in Albany under the 
auspices of the Trust Functions Commit- 
tee of the New York State Bankers Assn. 
on February 19th. Twenty-five banks in 
fourteen communities were represented. 

Spirited discussions were led by chair- 
men of the various sub-committees of the 
Trust Functions Committee. William A. 
Read, vice-president of Central Hanover 
Bank & Trust Company, New York City, 
led a discussion on fees and costs. John 
W. Remington, vice-president and trust of- 
ficer of Lincoln-Alliance Bank & Trust 
Company of Rochester, discussed the New 
York State investment law and procedure, 
Nelson E. Lengeman, vice-president and 
trust officer of Union Trust Company, 
Rochester, led an interesting discussion on 
the subject of mortgage investments. 

Keen interest centered in the discussion 
on the common investment fund led by John 
T. Creighton, vice-president of the City 
Bank Farmers Trust Company of New 
York. There was general agreement that 
the common investment fund was the only 
satisfactory solution to effect proper diver- 
sification in smaller trusts, as well as to 
assure stability of income, proper liquidity 
and effective investment review, especially 
in the case of smaller trust funds. 

The afternoon session was followed by a 
dinner meeting. The guest speaker was 
Frank E. Bennett, Jr., Editor of U. S. In- 
vestor. Mr. Bennett dwelt at length on 
the opportunities open to Directors of banks 
to render effective service to their trust de- 
partments. 

Another Trust Conference is planned for 
Syracuse on April 14th. 
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Trust Research Week in 
Chicago 


Another of the highly constructive con- 
ferences on trust problems was held in 
Chicago, March 15-19. Gilbert T. Stephen- 
son, director of the Trust Research De- 
partment of the Graduate School of Bank- 
ing, led the conference which was spon- 
sored by the Chicago Chapter of the Amer- 
ican Institute of Banking. 

Mr. Stephenson also addressed the Chi- 
cago Bar Association, the law students of 
Northwestern University, members of the 
Illinois Bankers Association, a luncheon of 
the Executives Club and the Chicago Chap- 
ter Forum. 

In addition to the trust conferences held 
with the heads of trust departments and 
bank executives, the following addresses 
were delivered during the five day sojourn: 
Trust-Customer Relations; Trustee’s Ex- 
press Powers; The Second-Mile Trust Man; 
Distribution Provisions of Trust Instru- 
ments; Trust Aims of the Graduate School 
and Its Trust Research Department; Prac- 
tical Value of Definite Educational Pro- 
gram in Banking and Trust Fields; Your 
Trust Institution and Your Community; 
and A Bank’s Part in Trust Business and 
Trust Service. 

Discussions were held on Common Trust 
Funds, Trust Fees and other pertinent trust 
questions of the immediate day. 


Connecticut and Hartford Life 
Insurance and Trust Councils 
Hear Stephenson 


Gilbert T. Stephenson, Director of Trust 
Research, Graduate School of Banking of 
the American Institute of Banking, ad- 
dressed a joint meeting of the Connecticut 
Life Insurance and Trust Council and the 
Hartford Life Insurance and Trust Council 
at their meeting at the New Haven Lawn 
Club, February 25, 1937. Alexander F. 
Stolz, C. L. U., President of the Connecticut 
Council, presided at the meeting. 

Trust officials and representatives from 
practically every bank in the state, life in- 
surance underwriters from throughout the 
state, and prominent attorneys interested 
in trusts and life insurance were present. 

Mr. Stephenson’s subject was “The Basis 
of Lasting Life Insurance-Trust Cooper- 
ation.” He pointed out that, during the 
movement for trust company and life under- 


writer cooperation from 1920 to 1930, the 
idea was so over commercialized that many 
trusts were terminated, resulting in a loss 
of business to the banks and a lapsation of 
a large volume of very desirable life insur- 
ance. He went on to show that in the last 
two or three years there has been a revival 
of life insurance-trust cooperation, especial- 
ly through the activities of life insurance 
and trust councils in New England and 
New York, but he warned that the best in- 
terests of policy-holders and trust custo- 
mers be borne in mind and the mistakes 
made before 1930 be guarded against. 

Mr. Stephenson referred to the resolu- 
tion recently adopted by the Executive Com- 
mittee of the Trust Division of the Amer- 
ican Bankers Association, endorsing the 
organization of life insurance-trust coun- 
cils.* 

“Neither trust man nor life underwriter 
alone is prepared to offer complete estate- 
analysis and estate-planning service,” the 
speaker declared. “Yet estate-analysis and 
estate-planning are absolutely essential 
alike to the best trust service and to the best 
insurance service. Under modern conditions 
in estate-analysis and estate-planning the 
trust man and the life underwriter comple- 
ment each other and are as essential to each 
other as under modern medicine and surg- 
ery the physician and the surgeon comple- 
ment each other and are essential to each 
other. While both physician and surgeon 
serve the same human body, neither tres- 
passes upon the field or practice of the 
other and they cooperate with each other 
for the sake of their common patient. So, 
the life underwriter and trust man may and 
should serve the same estate without tres- 
passing upon the field of each other and 
cooperating heartily with each other for 
the sake of their common client.” 

Everything must be done in a profession- 
al attitude, he declared. The dominant 
attitude towards prospective clients must 
be a service motive and not one of profit. 
An educational program for trust men and 
for life underwriters was advocated so that 
each would have a knowledge of the other’s 
responsibilities. 


*See 64 Trust Companies Magazine 224 (Feb. 
1937). 


The Fifteenth Regional Trust Confer- 
ence of the Pacific Coast and Rocky Moun- 
tain States will be held at Portland, Oregon 
on August 12-14. 
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Third A. B. A. Regional 
Conference 


The third in a series of three regional 
conferences, sponsored by the American 
Bankers Association, is being held in At- 
lanta, Georgia, on March 25 and 26. 

The sessions provide the opportunity for 
forum discussions on current banking and 
trust methods and practices. Richard G. 
Stockton, vice president, Wachovia Bank 
& Trust Company spoke on “Preserv- 
ing the Association Between Banking and 
Trust Business,” as reported elsewhere in 
this issue. 


Houston Election 


Leslie Coleman, vice president and trust 
officer of the San Jacinto National Bank, 
Houston, Texas, was recently elected presi- 
dent of the Corporate Fiduciary Association 
of Houston. J. S. Whitworth, trust officer 
of Guardian Trust Company was elected 
vice president, and Murray Kyger, assistant 
trust officer of the Houston Land & Trust 
Co., was named secretary and treasurer. 


Mounting Cost of Governmental 
Social Service 


In a comparative survey of expenditures 
for public welfare and related phases of 
social work in the United States and Great 
Britain, The Index, published by The New 
York Trust Company, arrives at two con- 
clusions: “their rapid increase since the 
World War and further acceleration as a 
direct result of the depression and of new 
concepts of the function of government in 
ameliorating social conditions; and the high 
proportion of governmental costs and even 
of the national income which they now con- 
stitute.” 

While the Social Security Act may be 
modified, its basic principles are likely to 
remain, and this course will result in an 
increasingly onerous burden upon the pub- 
lic. It will mean, the article states, “heavy 
taxation which may seriously impair our 
n.tional earning power unless it is care- 
fully and conservatively formulated, on an 
equitable basis, along lines which represent 
the least possible interference with buying 
power, normal industrial expansion and 
business activity.” 


FORE!—tThe Moundsville (W. Va.) Coun- 
try Club golf course was recently acquired 
by Mercantile Banking & Trust Co. 
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Annual Trust Department 
Reports 


“The Trust Department had gross earn- 
ings during the year amounting to $294,- 
632.92. New accounts in this depart- 
ment have been accepted, as follows: 


Number of 


New Accounts Accounts Amount 
Attorney and Agent 
Accounts 54 
Estates 31 
Guardian and Conserva- 
tor Accounts 9 
Trust Accounts under 
Will 19 
Trust Accounts under 


Appointment 13 


$3,375,202.24 
3,030,038.99 


222,274.00 
518,200.00 
829,221.00 


$7,974,936.23 
show at 


126 


The Trust books, therefore, 


the close of the year 1,387 trust ac- 
$112,706,- 


counts, with a book value of 
005.96.” 
R. B. Newell, Hartford National Bank and 
Trust Co., Hartford, Conn. 
. 


“Estates and Trusts increased by $18,- 
495,000.00, while Safe-custody Accounts 
decreased by $4,797,000.00. The figures 
at which these two items are carried in 
our books are rough approximations only, 
as, for convenience, we carry the assets 
of Estates, Trusts, and Safe-custody, Ac- 
counts at nominal values, and make no 
attempt to adjust them to market prices. 
The work involved would be out of pro- 
portion to any benefit that might be ob- 
tained by such revaluations. 

“Our investment policy in dealing with 
clients’ accounts still favours well-secured 
bonds over Preferred and Common Stocks. 
This appears to be justified by the fact 
that through the years of the depression 
we were able to maintain the incomes of 
the beneficiaries of estates and trusts 
more evenly than if we had looked with 
greater favour on higher percentages of 
stocks for these accounts. With increased 
industrial activity we look for a greater 
demand for money which, with other pre- 
dictable factors, is likely to bring higher 
interest rates, and increased yields from 
the best types of bonds. If this occurs 
we shall be better able to satisfy our cli- 
ents in the following of our customary 
conservative investment practice than we 
are in times when interest yields are low 


and the stock markets alluring.” 
R. P. Jellett, The Royal Trust Co., Montreal, 
Canada. 


ed 








Law of Federal Income Taxation 


RANDOLPH E. PAUL and JACOB MERTENS, 
Jr., Members of the New York Bar. Callaghan 
& Co., Chicago, IIl. 


The increasing importance and complex- 
ity of the federal income tax law make the 
1936 Supplement to this six-volume work 
an invaluable addition to the tax expert’s 
library. When the original edition appear- 
ed in 1934, it evoked considerable praise 
from reviewers and tax practitioners, not 
unwisely so for here the authors have per- 
formed a monumental task in portraying 
the history and analyzing the basic prob- 
lems of the subject, correlating the topic 
with other fields of finance, and presenting 
suggestions for solution of the major dif- 
ficulties of income taxation. 


The scholarly treatment which marked 
the first work is much in evidence in the 
Supplement and the original plan of chap- 
ter and section numbering greatly facil- 
itates reference, thereby enhancing its 
value. Excerpts from committee reports, 
rulings, regulations, decisions and law re- 
view citations combine to constitute these 
volumes a single source of authority in this 
broad field. Perhaps there is too little of 
criticism and discussion, but this would 
seem to have been impossible in view of the 
scope of the subject matter. For this very 
reason, the set may prove more valuable. 


Trusts on the Continent of Europe 


F. WEISER, Barrister-at-Law. Sweet & Maxwell, 
Ltd. London, England. 7s. 6d. 


The author’s purpose in making this 
study of comparative law is to familiarize 
English-speaking readers with the attitude 
of the law and legal thought on the Contin- 
ent toward the trust concept. It is a novel 
undertaking. 

The investigation covers Germany, Aus- 
tria, Switzerland, Liechtenstein, France and 
Italy, with the first named receiving the 
most extensive treatment. This is natural 
in view of the early development in Ger- 
manic law of the “salman” or treuhand”, 
probably the forerunner of the Anglo- 
American “trustee.” 





The Trust Officer’s Library 





As a conclusion, the author makes some 
carefully planned suggestions for the draft- 
ing of general bonds of international gov- 
ernment loans in the nature of trust in- 
dentures. 


———— 


Legal Tax Saving Methods 


HUGO E. ROGERS and HERMAN H. COHEN, 

Members of the New York Bar. Tax Research 

Institute of America, Inc., New York. $10. 

Time and again, there is a deluge of 
material written about one or another 
branch of law or administration. This 
has rarely been more true than in the 
field of federal taxation today. Just as 
often, some of the works rise above the 
general standard of the overwhelming 
mass of literature to command attention. 
This handbook is one of them. 

The authors have correlated all the 
relevant material in a readable, unam- 
biguous style without sacrificing substance. 
A distinctly novel feature is an entire 
section on “Tax Saving Methods” in which 
they have endeavored, after careful re- 
search, to assure complete legality and 
maximum effectiveness of each of the 
methods suggested. Quite naturally, great- 
est attention is devoted to discussions of 
the Income, Estate and Gift Taxes, all of 
which are admirably treated. In arrange- 
ment, analysis and discussion, the volume 
is execllent. 


a 
Mr. Tutt’s Case Book 


ARTHUR TRAIN, Former Ass’t District Attorney, 
N. Y. County and Special Deputy Att’y-Gen’l, N. 
Y. Charles Scribner’s Sons, New York. $4.00. 


This volume contains twenty-six of Mr. 
Tutt’s celebrated cases. For engaging read- 
ing and diversion, with the possibility of 
gaining invaluable legal technique, these 
670 pages are well-nigh insurpassable. 
Each of the stories has an explanatory legal 
note analyzing with citations the points in 
the tale. 


As Dean Wigmore, in an introduction to 
the book, aptly states: “now comes Mr, Tutt 
into the gallery of literature. And he too 
will be imperishable.” 
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Investment Banking 


H. PARKER WILLIS, Prof. of Banking, Colum- 
bia Univ., and JULES I. BOGEN, Prof. of Fi- 
nance, N. Y. U. Harper & Bros. $5.00. 


The original edition of Investment 
Banking was published in 1929. Since 
that time the changes in our banking sys- 
tem and the advent of the Securities Ex- 
change Commission have necessitated this 
revised edition. The book is divided into 
three parts. Part I deals with the four 
“Investment Banking Institutions’: in- 
vestment middlemen, facilitating institu- 
tions, investing institutions, and institu- 
tional investors. Part II covers “The The- 
ory of Investments” in which the authors 
discuss the demand for capital, the money 
market, investment credit control, and the 
business cycle. Part III discusses ‘“In- 
vestment Banking Practice’? which in- 
cludes the legal framework, selling groups, 
maintaining the market and management. 

The authors state “the purpose of the 
revised edition is to bring the discussion 
of the various topics down to date by tak- 
ing account of the great changes in gov- 
ernmental supervision and legislative over- 
sight introduced since the first publica- 
tion of the volume. Some changes in prac- 
tice, partly consequent upon the legisla- 
tion already refined to, and partly the 
result of clearer recognition by the com- 
munity of some of the necessities, as well 
as some of the obvious limitations, of in- 
vestment banking, have likewise altered 
the background of the subject as far as 
the United States is concerned, with cor- 
responding modification in the point of 
view in important particulars.” (page xiii) 

This book should prove valuable to any 
one who wishes to obtain a systematic 
view of the present status of the function 
of investment banking. 

Reviewed by Dr. Jules Backman 


——$—_ 
The Art of Ancestor Hunting 


OSCAR FRANK STETSON. Stephen Daye Press, 
Brattleboro, Vt. $3.75. 


This guide to ancestral research offers 
exceedingly interesting and informative 
reading. It is apparently inspired by the 
maxim, “He who careth not whither he 
goeth, careth not whence he came.” In 
a fascinating style, the author outlines 
the technique of examining ancestral his- 
tory. The final part of the book deals 


with the mechanics of preparing and pub- 
lishing the results of the investigation. 
The work is at once valuable and enter- 
taining. 
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Introduction to Federal Taxation 
(1936 Act) 


GEORGE T. ALTMAN, C.P.A., Member of IIl. 
and Calif. Bars. Commerce Clearing House, Inc., 
Chicago. $1.75 (fabrikoid) or $1.00 (paper). 


Another addition to the rapidly mount- 
ing number of volumes on taxation, this 
book is an outline’ of the fundamental 
principles underlying Federal taxation. It 
is written in an understandable style, with 
emphasis on practical consideration rather 
than on theory. 

References to Supreme Court decisions 
are plentiful, as are explanatory calcula- 
tions. Problems, peculiar to trust and 
estate taxation are ably treated. The book 
should be very helpful, especially to the 
novice in this field. 


a 


Law of Personal Property 


RAY ANDREWS BROWN, Professer of Law, 
Univ. of Wisconsin. Callaghan & Co., Chicago. 
$5. 


This handy, intelligible treatise covers all 
the branches of this field of the law. It is 
written in a style that makes for easy and 
interesting reading. While the work is ade- 
quately supported by authority, it is not 
slavishly echoing, for the author frequent- 
ly departs from dogmatic statement of 
legal principles to an analysis and criticism 
of them. 

While Professor Brown has not ignored 
the importance of understanding the genesis 
and history of a rule, he has utilized modern 
cases to indicate its application to contem- 
porary phases of property law. Although 
designed primarily for the law student, the 
wealth of sources of information should 
prove extremely helpful to the practitioner. 


——$—$ 


Federal Tax Law, 1937 Edition 
Prentice-Hall, Inc., New York. $1. 


This is a convenient and useful hand- 
book on the presently effective Federal tax 
law, setting out verbatim the Income Tax 
provisions and an explanatory digest of 
the Revenue Act of 1936. Brief discus- 
sions of taxes other than the income tax, 
are included, among which are those on 
estates and gifts. 

By giving specific illustrations of the 
application of the various taxes, the book- 
let clarifies many ambiguous portions of 
the Act, and is a timely aid in the prepa- 
ration of returns. 








Personnel Changes in Trust Institutions 





CALIFORNIA 


Los Angeles—H. H. Rolapp, former Salt 
Lake City resident, has been named vice 
president and trust officer of Metropolitan 
Trust Company of California. 


Los Angeles—California Bank has an- 
nounced several promotions. Arthur T. 
Brett has been elected secretary in addition 
to his present duties as cashier at the head 
office. W. F. Brandt, formerly junior vice 
president is now vice president, remaining 
at the Beverly Hills office. Henry E. Hud- 
son, newly elected vice president, was form- 
erly junior vice president, and will remain 
at the Santa Monica branch. B. B. Odell, 
also a former junior vice president, is now 
vice president in charge of the Hollywood 
Vine office. 


Pasadena—First Trust & Savings Bank 
has chosen Louis A. Corbin and J. H. Gip- 
son junior vice presidents. 


GEORGIA 


Atlanta—Carroll Payne Jones has been 
appointed assistant trust officer of Trust 
Company of Georgia and George S. Craft 
assistant vice president. 


ILLINOIS 


Belleville — Raymond A. 
Ehret was recently elected 
assistant trust officer of the 
St. Clair National Bank. 


INDIANA 


Union City — Russell E. 
Wise is the new president of 
Union Trust Company, suc- 
ceeding Paul I. Turner, re- 
signed because of ill health. 


KENTUCKY 


Hopkinsville — Alfred H. 
Eckles, Jr., assistant treas- 
urer of Kentucky, has re- 
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MISSOURI 


St. Louis—Elmer Von Doerston has been 
elected treasurer of the Tower Grove Bank 
& Trust Company. He has been assistant 
cashier of First National Bank of St. Louis 
for the past five years. 


NEW JERSEY 


Camden—Henry Knepper has been named 
a vice president of the Camden Safe De- 
posit & Trust Company. He was formerly 
with the First National Bank at Wilkes- 
Barre, and previously, assistant treasurer 
of the Union Trust Company of Cleveland. 

Paterson—Miss Mary B. Holterhoff has 
been elected trust officer of the Second 
National Bank. She was secretary and 
assistant to the late Roland G. Eves, vice 
president and trust officer. 


NEW YORK 


Buffalo—Thomas J. Goodwin has been 
elected a vice president of Liberty Bank of 
Buffalo. He has been with the bank since 
1929 and was formerly assistant to the 
president of the Community National Bank. 


New York—Staff changes have been an- 
nounced by the Bankers Trust Company. 
R. C. Gunnell has been appointed an as- 
sistant trust officer; C. C. Gardner, resign- 
ed as treasurer, appointed 
assistant vice president; 
Julius Paul, formerly assist- 
ant vice president, appointed 
treasurer; W. W. Vialls, 
formerly assistant treasurer, 
appointed assistant vice pres- 
ident; and E. G. Farrell, 
appointed assistant  treas- 
urer. 


New York—Public Nation- 
al Bank & Trust Company 
has named Harold A. Mer- 
iam, formerly assistant cash- 
ier, assistant vice president 
and Branch E. Messick, as- 
sistant comptroller. 

New York — Gerald Dar- 


signed that position to be- Newly elected vice president of hansoff has been appointed 
come associated with the Birmingham Trust & Savings an assistant vice president 


Planters Bank & Trust Com- 
pany. 


e 


o 


Company, Birmingham, Ala. 


of Sterling National Bank & 
Trust Company. 
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NORTH CAROLINA 


Greensboro—C. M. Vanstory, Jr., has 
been elected a vice president of Security 
National Bank and retains his title of trust 
officer. He will continue supervision of the 
trust departments in Greensboro, Raleigh 
and Tarboro, and assume additional duties 
in the banking department. 

Greenville—J. H. Moye has been appoint- 
ed trust officer of Guaranty Bank & Trust 
Company. He has been associated with the 
bank for the past five years. 


Hickory—D. S. Menzies has been elected 
a director and secretary of First Security 
Trust Company, and will be an active offi- 
cer. 


Winston-Salem—Carlyle A. Bethel has 
joined the staff of Wachovia Bank & Trust 
Company to be connected with the trust de- 
partment and tax division. A graduate of 
the law school of the University of Virginia, 
he was formerly associated with the law 
firm of Carter, Ledyard & Milburn, New 
York City, specializing in tax problems per- 
taining to estates and trusts. 


NORTH DAKOTA 

Fargo—First National Bank & Trust 
Company has advanced Fred A. Irish, form- 
erly first vice president, to president, suc- 
ceeding the late E. J. Weiser. Other vice 
presidents were advanced with Gordon H. 
Nesbit succeeding Mr. Irish as senior vice 
president. 


OHIO 


Columbus—W. F. Burdell, vice president 
of the Huntington National Bank of Colum- 
bus has been elected chairman of the board. 
Walter H. Holmwood has been elected a 
vice president. 

Massillon—A. J. Waltz, formerly pres- 
ident and cashier of Ohio-Merchant Trust 
Company, has been elected chairman of the 
board, retaining the title of president. 
Charles W. Chase, formerly secretary and 
treasurer is now cashier and treasurer, and 
Olas D. Miller elected secretary, assistant 
cashier and assistant treasurer. 


OREGON 


Eugene—First National Bank has ad- 
vanced Rogers W. Kimberling from assist- 
ant trust officer to trust officer; O. A. 
Houglum to a vice presidency and elected 
Lynn S. McCready, cashier. 

Portland—George W. Stewart was pro- 
moted from assistant trust officer to trust 
officer of the First National Bank, at the 
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recent meeting of the Board. At the same 
time, R. A. Welch, chief clerk of the de- 
partment, was elected assistant trust offi- 
cer. 

Portland—Charles H. Stewart, for the 
past four years president of the Federal 
Home Loan Bank has been named president 
of the Portland Trust & Savings Bank. He 
succeeds Dean Vincent, resigned to engage 
in private business. Mr. Stewart began 
his banking career with the old First Na- 
tional in Albany in 1902, was a State bank 
examiner and was for many years with the 
Federal Reserve Bank in San Francisco. 
After serving as vice president of North- 
western National and Portland Trust & 
Savings, in 1933 he accepted the presidency 
of the Federal Home Loan Bank. His re- 
cord was outstanding and he was called to 
Washington, D. C., and served as chairman 
of the president’s council, composed of exe- 
cutive heads of the 12 Regional Home Loan 
banks, before returning to his old post. 

Portland—Theodore P. Cramer, Jr., has 
tendered his resignation as secretary of 
the Oregon Bankers Association, effective 
June 15, to accept an executive position with 
the United States National Bank. He will 
be located at the Grants Pass branch, in 
Grants Pass, his home, where he worked for 
seven years with the First National Bank, 
rising from bookkeeper to assistant trust 
officer. Mr. Cramer was elected secretary 
of the banker’s association in 1928. 

Portland—At the First National Bank 
V. O. Steenrod, O. H. Keller and Bruce 
Yergen have been promoted to assistant 
vice presidents. 

PENNSYLVANIA 

Easton—John Rice, Sr., formerly vice 
president, has 
been named 
president of 
the Eastern 
Trust Com- 
pany, succeed- 
ing the late 
Judge Edward 
J. Fox. E. J. 
Sitgreaves, ex- 
ecutive vice 
president has 
been elected % 
also trust offi- 
cer, an office 
which had been 

MARY K. ROEBLING 


held by the Recently elected President of 
late president. Trenton (N. J.) Trust Co. 
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Jenkintown—William D. Ridgeway has 
been elected a vice president of the Jen- 
kintown Bank & Trust Company and will 
assume his new duties on April 1st. 

Philadelphia—Maurice D. Hodgson has 
been elected an assistant treasurer of the 
Fidelity-Philadelphia Trust Company. 


TENNESSEE 


Knoxville—Hamilton National Bank has 
announced the election of Oscar Handly, a 
vice president. Mr. Handly, formerly a 
director, succeeds the late Edward Lockett. 


Memphis—O. K. Earp, who became asso- 
ciated with the Union Planters National 
Bank & Trust Company as bookkeeper in 
1918, has been advanced from assistant vice 
president to vice president and will con- 
tinue in the new business department. 
Doddridge Nichols, formerly assistant vice 
president is now vice president. 


TEXAS 


Amarillo—Tully Garner, son of Vice Pres- 
ident John N. Garner, and president of the 
First State Bank of Uvalde for the past 15 
years, has been elected president of the 
First National Bank of Amarillo. 


Beaumont—P. P. Butler of the American 
National Bank has been advanced from 
executive vice president to president. A. 
E. Weaver, cashier, now has the additional 
title of vice president. 

Houston—H. R. Eldridge has been ad- 
vanced from assistant cashier to assistant 
vice president of First National Bank in 
Houston. 


VIRGINIA 


Clifton Forge—C. M. Brown, trust officer 
of First National Bank has been named 
also assistant cashier; R. O. Artz has been 
advanced from cashier to active vice pres- 
ident; and R. E. Sanders from assistant 
cashier to cashier. 


Orange—Dr. L. S. Ricketts has been ele- 
vated from vice president to president of 
the National Bank of Orange, and Frank 
S. Walker, chairman of the board, elected 
vice president. 

Richmond—John W. Boyd, a director of 
Virginia Trust Company has been named 
vice president, to succeed Walker Scott, 
recently made president. 


WASHINGTON 


Olympia—Howard Lucas has been named 
manager of the Capital Branch of the Na- 
tional Bank of Commerce. For many years 
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he was Mr. C. J. Lord’s right hand man 
and advances to the position made vacant 
by the recent death of Mr. Lord. 


WISCONSIN 


Janesville—Harry S. Haggart resigned 
as president of First National Bank March 
1. H. S. Lovejoy, chairman of the board 
is acting in his place temporarily. W. E. 
Hyzer, trust officer and assistant cashier 
has been advanced to vice president, con- 
tinuing as trust officer; William McCue, 
from cashier to vice president; and E, W. 
Litts from assistant cashier to cashier. 


CANADA 


London—Thomas F. Walker has _ been 
appointed assistant general manager of the 
London & Western Trust Company. He 
was formerly branch manager of the Bank 
of Toronto. 

Toronto—Ward Wright, K.C., has been 
elected _vice- 
president of 
the Chartered 
Trust & Ex- 
ecutor Com- 
pany. Mr. 

Wright, a di- 
rector of the 
company is a 
prominent 
member of the 
Bar, having 
been a mem- 
ber of the 
firm of Rowell, 
Reid, Wright 
& McMillan of 


Toronto. WARD WRIGHT 


In Memoriam 


Charles E. Stuart, chairman of the board 
of the Ohio-Merchants Trust Company 
of Massilon, Ohio, died in that city on 
February 6 at the age of 57. He was a 
prominent industrialist and civic leader. 


Frederick Rawson, banker and _ philan- 
thropist, and former chairman of the 
board of First National Bank of Chicago, 
died in Pasadena, Cal., on February 5. 
Mr. Rawson retired from active business 
in 19338. 


E. J. Weiser, North Dakota’s first citizen 
and leading banker died suddenly at his 
home in Fargo in February. He was 
president of the First National Bank & 
Trust Company. 
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Trust Institution Briefs 


Pine Bluff, Ark.—Charles A. Gordon, 
trust officer and cashier of Simmons Na- 
tional Bank, has been elected mayor, to 
fill the unexpired term of the late Mayor 
E. A. Howell. 


West Palm Beach, Fla.—The Florida 
Bank & Trust Company, a member of the 
Florida National Group, opened on March 
15. George J. Avent is president of the 
institution, and C. P. Cobb, vice president 
and trust officer in charge of the trust 
department. Mr. Cobb was formerly as- 
sociate trust officer of the Florida Na- 
tional Bank of Jacksonville. D. F. Goodell, 
vice president and cashier, was until re- 
cently vice president and director of the 
Central Farmers Trust Company. 


West Palm Beach, Fla.—Full trust 
powers were granted the West Palm Beach 
Atlantic National Bank on March 2. 


Topeka, Kans.—Elwood M. Brooks has 
been appointed Kansas State Bank Com- 
missioner, succeeding Roy A. Haines. Mr. 
Brooks is cashier of the Farmers National 
Bank of Oberlin and president of Citizens 
State Bank of Norcature. 


Frankfort, Ky.—The Farmers’ Bank & 
Trust Company, formed recently by mer- 
ger of Farmers’ Deposit Bank and Capital 
Trust Company, will hereafter be known 
as the Farmers’ Bank & Capital Trust 
Company. 


Columbus, Miss.—A. B. Lawrence re- 
cently resigned as trust officer and as- 
sistant cashier of the First Columbus Na- 
tional Bank. 


St. Louis, Mo.—Lawrence Boogher has 
resigned as assistant vice president of 
The Boatmen’s National Bank, to become 
a candidate for the office of municipal 
comptroller. 


Las Vegas, Nev.—First National Bank 
in Reno has been authorized to open a 
branch in this city. 


Newark, N. J.—Barclay B. Backey has 
resigned as advertising manager of the 
Fidelity Union Trust Company and is 
now associated with The Merrill Ander- 
son Company, Advertising, in New York 
City. Mr. Backey’s seven years with the 
Fidelity Union included trust, new busi- 
ness and mortgage work until 1935, when 
he was made advertising manager. 

Buffalo, N. Y.—Marine Midland Group, 
Inc., has announced purchase of the First 
National Bank & Trust Company, Elmira, 


N. Y., and 8 of its affiliated banks: Cit- 
izens National, Waverly; Watkins State, 
Watkins Glen; and First National, Horse- 
heads. Included in the purchase was the 
holding corporation of the Elmira Group, 
the First National of Elmira Corporation. 
Resources of the four banks aggregate 
$19,000,000. Herman H. Griswold, for- 
merly president of the New York State 
Bankers Assn., is president of the First 
National Bank & Trust Company, largest 
bank in the Elmira territory. 

Buffalo, N. Y.—Harold E. Choate has 
resigned as vice president of the Liberty 
Bank of Buffalo. He has been in charge 
of public relations for 12 years and was 
elected vice president in 1932. 


New York, N. Y.—The Anglo-South 
American Trust Company has received 
approval to change its name to Bank of 
Montreal Trust Company. 

Rochester, N. Y.—Lincoln-Alliance Bank 
& Trust Company has absorbed the 
Brockport National Bank, Brockport, and 
will operate it as a branch. 

Winston-Salem, N. C.—Robert M. 
Hanes, president of Wachovia Bank & 
Trust Company, has been endorsed by 
the Executive Committee of the A. B. A. 
for office of second vice president of the 
association. 

Akron, O.—Charles W. Enyart, presi- 
dent of First-Central Trust Company, has 
been appointed a member of the advisory 
board of the Ohio state banking depart- 
ment for a term of three years. William 
B. Poe, public relations counsel for First- 
Central, has been appointed an examiner 
in the state banking department. 

Hood River, Ore.—First National Bank 
of Portland has been authorized to open a 
branch office in this city. 

Houston, Texas—Lee M. Dugan, sec- 
retary of Guardian Trust Company, has 
resigned to enter another line of business, 

Norfolk, Va.—Albert B. Schwarzkopf, 
vice president of National Bank of Com- 
merce has been awarded the 1936 Disting- 
uished Service Medal of the Cosmopolitan 
Club of Norfolk. 

Monroe, Wis.—Marie Blum, trust offi- 
cer of First National Bank for the past 
two years has been elected a director. 


A $2 bank note, issued by the old Nation- 
al Bank of Norwalk, Ohio, now out of 
business, was recently cashed at the Huron 
County Bank. The bill was dated Jan. 2, 
1865. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Lichliter, Jacksonville; 
Counsel, Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiazxa State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—tTillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 
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Assets—Administration—Failure Of 
Administrator To Pay Judgment 
On Demand For Goods Sold to Bus- 
iness A Breach of Bond. 


Massachusetts—Supreme Judicial Court 


Standard Rubber Co. v. Carberry, 1937 A.S. 263. 
February 24, 1937. 


Petition in equity to enforce the obliga- 
tions of D’s bond as administratrix of the 
estate of X. P had obtained judgment 
against D for tires sold to her for use in 
the conduct of X’s business which she was 
carrying on under authority of the court, 
and had made due demand. The defense 
was the filing of an account, duly allowed 
by the court, showing the exhaustion of 
the assets of the estate in the payment of 
preferred claims (under G.L. 197, §5). 

HELD: This was no defense, and both 
D and her surety were liable on the bond. 
As the business was being carried on under 
authority of the court, the cost of the tires 
was an expense of administration, and 
therefore a preferred claim. The defense 
of an allowed account showing exhaustion 
of assets does not apply to preferred cred- 
itors. 

The court commented on the fact that the 
judgment should not have been against the 
administratrix as such, but individually, 
but held that it did not affect its standing 
as a preferred claim. 

Prima facie, failure to pay an execution 
on demand is a breach of the bond. 

ee | 
Assets—Administration — Fraud of 
Judge of Probate Court in Making 
Distribution 


Florida—Supreme Court 


Lewis State Bank v. Baker, et al. 171 So. 319. 


The administrator of a decedent’s estate 
drew his check to the order of a distributee 
and placed it in the hands of the County 
Judge, in whose court the administration 
was pending, for delivery. Thereafter the 
administrator was discharged. The admin- 
istrator brought a suit in equity charging 
that the County Judge had indorsed the 
name of the distributee upon the check and 
had used it in payment of his personal 
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obligation to the bank, and sought to have 
the order of discharge set aside and resti- 
tution made by the bank. Appeal was 
taken from an order denying a motion to 
dismiss plaintiff’s bill of complaint. 

HELD: A court of equity has jurisdic- 
tion to cancel order discharging administra- 
tor for purpose of restoring estate funds 
improperly paid by bank of deposit, to 
administrator’s account for benefit of dis- 
tributee. 


a 


Charitable Trusts — Definiteness of 
Purpose—Powers of Equity Court 


Maryland—Court of Appeals 


Second National Bank of Washington, et al. 
Executors v. Second National Bank of Washing- 
ton, et al, Trustees, Daily Record, February 23, 
1937. 


The Testator died leaving a will appoint- 
ing Trustees to hold and manage his estate 
until the expiration of certain life estates, 
with remainders, after payment of one leg- 
acy, to a corporation to be formed and 
known as “Dr. O. E. Howe Home for Un- 
fortunate Girls.” The incorporators and 
Trustees of the Corporation were to be 
nominated by the Testator’s wife and chil- 
dren within a period of one year after 
his death, and there were explicit instruc- 
tions as to the management of the Corpor- 
ation. The Executors filed a Bill in Equity 
for the purpose of ascertaining the validity 
of the above charitable bequest. 

HELD: Under the statutes in force the 
charitable device was not void for uncer- 
tainty, and that equity, upon the failure 
of the wife and children so to do, would 
appoint the members of the board of the 
charitable Corporation. 

The Statute of Charitable Uses (43 Eliz. 
Ch. 4) not being in force in Maryland, the 
Act of 1886, Ch. 249 as amended by Act 
of 1924, Ch. 335 (Code Article 93, Sec. 
337) was passed by the Legislature and 
provides that no charitable device shall be 
void for uncertainty if the will provides for 
the formation of a Corporation within 
twelve months from the probate of the will, 
if the devise is immediate, or within twelve 
months from the termination of the life 
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estate or estates, if the devise is so post- 
poned. The object of this devise, namely 
“unfortunate girls,” was not too indefinite, 
since the term “charitable uses” under the 
Statute includes any purpose commonly 
understood to be charitable. The Testator 
complied in substance with the provisions 
of the Statute, and even though the wife 
and children of the Testator do not form 
the Corporation, a Court of Equity has in- 
herent power to appoint Trustees who would 
be the incorporators and trustees of a char- 
itable corporation, since equity would not 
allow a trust to fail for want of a Trustee. 
———$— 


Compensation — Trustees Income 
Commissions for Managing Real 
Property. 


New York—Surrogate’s Court, New York County 


Estate of Solomon M. Schwarz, New York Law 
Journal, March 10, 1936. 


The accountant, a corporation acting as 
testamentary trustee, managed and oper- 
ated real property. In an accounting pro- 
ceeding the question arose as to whether 
the accountant was entitled to income com- 
missions upon the gross income collected 
or upon the net income collected. The 
statute [Section 285, Surrogate’s Court 
Act] allows a testamentary trustee com- 
missions “for receiving and paying out all 
sums of money.” 

HELD: The statute authorized the re- 
tention of commissions upon the gross rents 
received by the trustee. This is contrary 
to the decision of the other Surrogate of 
New York County in Matter of Byrnes, 159 
Mise. 302, reported in 62 Trust Companies 
Magazine 454 (Apr. 1936). This case and 
Matter of Schinasi, 161 Misc. 636, were 
held to be incorrect. Beard v. Beard, 140 
N. Y. 260, and Matter of Sidenberg, 204 
App. Div. 255 were interpreted and ex- 
plained. 

NOTE: Matter of Schinasi, supra, is 
now on appeal to the Appellate Division. 


—$_— 9. 
Corporate Trust — Reorganization — 


Trustee Not Obliged to Bid at Fore- 
closure Sale 


Illinois—Supreme Court 


First National Bank v. Bryn Mawr Building Cor- 
poration, 365 Ill. 409. 


Mortgaged property was bid in by nom- 
inee of Bondholders’ Committee represent- 
ing a substantial majority of outstanding 
bonds. Shortly before the time of sale one 
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of the bondholders filed an intervening pe- 
tition praying that the court determine the 
fair market value of the property, and that 
the trustee be directed to bid that value at 
the sale. Five days after the sale took 
place the Bondholders’ Committee filed an 
intervening petition setting forth that it 
represented. over eighty per cent of the 
outstanding bonds, that its nominee had 
bid in the property at the foreclosure sale, 
that it promulgated a plan for reorganiza- 
tion of the property and asked that the 
court consider and approve such plan. An 
alternative plan was also submitted by one 
of the nondepositing bondholders. 

The nondepositing bondholders raised 
three primary propositions: (1) The Super- 
ior Court as a court of equity was without 
jurisdiction of the subject matter of the 
intervening petition; (2) The plan offered 
by the Committee was unfair and inequit- 
able; (3) The property was sold for a 
grossly inadequate sum and as the result 
of a plan or fraudulent devise which de- 
prived the nondepositing bondholders of 
their property without due process of law. 
They also contended that the trustee was 
authorized to and should have been directed 
by the court to bid at the sale. 

HELD: The Superior Court of Cook 
County (a court of equity) had jurisdic- 
tion to approve the reorganization plan and 
to assist in carrying that plan into execu- 
tion. The plan was fair and tended to 
secure the best return for the bondholders 
The court is concerned with the fairness 
of the bid as to those bondholders who had 
not adopted the plan. In this connection 
it must be borne in mind, however, that 
nondepositing bondholders are not to be 
aided in an effort to create a maneuvering 
value for their bonds or give them a nuis- 
ance value by attempting to obstruct reor- 
ganization. While ample notice of the sale 
was given, yet it is not trite to say that 
anyone could bid who wished, for, as a 
court of equity cannot fail to recognize, the 
advantageous position of the majority of 
the bondholders united, over the ununited 
minority who have not agreed to the reor- 
ganization plan, is such that, in the case 
of a very large property, unconscionable 
advantage may be taken of the latter. Bas- 
ed upon the evidence there was in the value 
of the property a substantial margin over 
the bid. The Chancellor had, however, wide 
discretion in the matter of the approval 
or disapproval of the sale, and the review- 
ing court was unable to pay, on consider- 
ation of the whole record, that he erred in 
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refusing to hold that the sale of the prop- 
erty as a part. of the reorganization plan 
was unfair and inequitable. Even though 
the language of the trust deed be construed 
to authorize the trustee to bid at the sale 
for all the bondholders, which the court 
felt open to doubt, there is more serious 
doubt whether the Chancellor would have 
been justified in requiring the trustee to 
bid in this case, even under clear authority 
in the trust deed. The Chancellor did not 
err in refusing to require the trustee to 
bid, and there was no negligence or failure 
of duty on the trustee’s part in failing to 
bid. There was not in the record evidence 
justifying a conclusion that there was any 
irregularity or fraud in connection with the 
sale. 


a 


Distribution—Discretion as to Pay- 
ment of Income and as to Time and 
Manner of Division of Corpus 


Canada—Privy Council 
Magee v. Magee, (1936) 3 All England Reports 15. 


A testator by his will devised his resi- 
duary real estate to his executors upon 
trust to pay the income in part “to such of 
my children from time to time as to my 
executors shall appear to be most in need, 
the payments to be at the absolute discre- 
tion of my executors. If at any time it 
appears to my trustees that none of my 
children are in need of assistance but are 
all unembarrassed financially then after 
the death of my wife my trustees may di- 
vide the estate among my children then liv- 
ing in such proportions as to them shall 
seem fit.” 

It was argued that the power to deter- 
mine the proportions in which the children 
should take was void owing to uncertainty. 

HELD: 1. The trustees were at liberty 
to distribute the estate among the children 
living at the time of such distribution, but 
only if and when it should appear to them 
that none of the children were in need of 
assistance, and all were unembarrassed 
financially. 

2. Until the time for such distribution 
should have arrived the trustees should 
pay the income from the estate from time 
to time to such of the children of the testator 
as to them appeared most in need. 

NOTE: The will here is somewhat un- 
usual, but it is in a form which meets the 
wishes of many testators. Uncertainty, 
to be fatal to the provisions of a will, must 
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be such as to make the provision or pro- 
visions incapable of any clear or definite 
meaning. Where matters are vested in the 
discretion of trustees there will be uncer- 
tainty, but such uncertainty is not fatal 
to the will. 

Reported by T. D’Arcy Leonard, editcr for Ontario. 

a 


Distribution—Construction of Survi- 
vorship Bank Account 


Rhode Island—Supreme Court 


People’s Savings Bank v. Sarah Rita Rynn, 57 
R. I.———, February 24, 1937. 


Bill of Interpleader to determine title to 
a survivorship bank account. A decedent 
changed the name of his savings account to 
his name or his son’s “payable to either or 
the survivor” and later withdrew the entire 
account and surrendered the book, deposit- 
ing the proceeds in a similar account in 
the names of himself and his wife. He 
kept the book and she never knew of the 
account until after his death. 

The son, who had known of the account 
in its earlier form and had occasionally had 
possession of the book and made deposits 
for his father in the account, claimed that 
the father had made a completed gift to 
him of one-half of the account which cre- 
ated a property right in him which the 
father could not later revoke or limit ‘in 
any way, and that on the re-deposit of the 
balance in the new account one-half of it 
became impressed with a trust for his bene- 
fit. 

HELD: There was no completed gift to 
the son and since it does not appear that 
there was such a gift to the wife indivi- 
dually the wife, as executrix of the hus- 
band’s will, is entitled to the balance of the 
account as of the date of his death. 

———_————— 


Distribution — Effect of Agreement 
Among Heirs As to Method 


Wisconsin—Supreme Court 
Estate of Richardson, 271 N. W. 56. 


The widow and nine children of Mark 
Richardson, who died intestate, agreed 
among themselves that his property should 
be divided among them in a certain way, 
some of the children receiving all of the 
real estate and others receiving personal 
property. Distribution was made and com- 
pleted by the administrator in 1930 in ac- 
cordance with the agreement, except that 
one of the sons, who was to receive person- 
al property under the agreement, changed 
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his mind about the matter and refused to 
accept a check for his share, amounting to 
$8,918. The matter rested there for three 
years, and then the bank upon which the 
check was drawn failed. Thereafter the 
matter was brought before the County 
Court, which held that the contract between 
the heirs was valid and binding, and that 
the son who had refused to accept his share 
under the contract was entitled only to the 
dividend paid in the liquidation of the bank. 
The son appealed. 


HELD: Judgment affirmed. 

(1) In an intestate estate, unlike a tes- 
tate estate, it is entirely permissible for 
the heirs to agree among themselves as to 
the method and form of distribution, and 
the County Court has jurisdiction to recog- 
nize such agreement and distribute the es- 
tate in accordance therewith. 

(2) Although by the terms of the agree- 
ment the distribution was to be made at 
the time of entry of the final decree (which 
was not entered until 1936), nevertheless, 
each of the parties to the agreement be- 
came the equitable owner of his share upon 
the date the agreement was made; hence 
the appellant has no standing to claim that 
the property should be distributed in the 
form and at the valuations existing at the 
date of final decree, instead of at the date 
of the agreement. 

ee 
Distribution—Effect of Legatee Pre- 
deceasing Testator Without Issue 


Kansas—Supreme Court 
Lawrence Nat’! Bank v. Jacobs, 145 Kan. 189. 


The testator provided in his will that all 
of his property should go to his wife “to 
have and to hold unto her, my said wife, 
her heirs and assigns, for her and their 
sole benefit and behoof forever.” The wife 
died before the testator leaving no issue 
and the court held that the devise lapsed 
on the death of the wife and the property 
of the testator passed under the statute of 
descents and distributions. 

The appellants contended that the lan- 
guage of the will indicated that the devise 
was to the wife and her heirs; that is, the 
devise was to a class of whom the wife 
was only one member. 


HELD: Testator intended to devise to 
his wife absolute fee simple title to all his 
property, both real and personal, and that 
R. S. 22-259 which is as follows: 


“When a devise of real or personal estate is 
made to any child or othér relative of the testator, 
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if such child or other relative shall die leaving 
issue surviving the testator, such issue shall take 
the estate devised in the same manner as the de- 
visee would have done if he had survived the tes- 
tator, unless a different disposition shall be made 
or required by the will.’’ 


is controlling, since the devisee named, the 
wife, died without issue and the persons 
claiming under the will were not her issue. 


a 


Distribution—Property Left To Trus- 
tee Upon Secret Trust Distributed, 
After Death of Trustee, Under 
Laws of Descent and Distribution 


Kentucky—Court of Appeals 
Arnold v. Clay, 262 Ky. 336. 


Testator’s will provided that “In the event 
of either May or Lucy (life tenants) dying 
without heirs, I leave her part to my 
brother (the trustee) to do with as we have 
privately agreed and no questions are to be 
asked him with regard to it.” 

After the death of the Trustee, and the 
appointment of his successor, one of the life 
tenants died. It was claimed by the heirs 
at law of the Trustee that the language 
used by the testator was the equivalent of 
a devise to the Trustee. 

HELD: The testator clearly intended to 
leave the property to the Trustee only for 
some special purpose and that, since that 
purpose was defeated by the death of the 
Trustee, the property descended to the heirs 
of the testator under the provisions of the 
Statute of descent and distribution. 


——— 


Drafting — Wills — Validity of Re- 
mainder Over After Devise of 
Property to Widow To Do With as 
She “Sees Fit’ 


Kentucky—Court of Appeals 
Summer v. Borders, 266 Ky. 401. 


Testator devised his property as follows: 
(1) to my wife “to do as she sees fit” and 
(2) upon her death, if any of the property 
remains, to my brothers and sisters. Upon 
the death of the widow, all of the property 
left by the testator had not been exhausted. 
A controversy as to the ownership arose be- 
tween the heirs of the testator and the heirs 
of the widow. 

HELD: The testator devised the property 
to the widow in fee and the attempt to 
place a limitation thereon was void. 

NOTE: Compare however, Whalin v. 
Whalin’s Adm’r, 266 Ky. 209, in which a 
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contrary result was reached where the de- 
vise was to the widow for life, with the pro- 
vision that “if it takes the entire amount 
of the property I leave at my death to sup- 
port her, I want it to go that way.” 
—_—_9—_____ 


Investments — Liability — Executor 
Removed and Surcharged for Mis- 
management of Estate 


Illinois—Appellate Court 
Busby, et al., v. The First National Bank of Chi- 
cago, Executor, 288 Ill. App. 500. 


No change was made in the opinion in 
the case as a result of the motion to mod- 
ify, mentioned in the note to the report on 
this decision in the February issue of Trust 
Companies Magazine, pages 256 and 257. 

| 


Investments — Liability — Trustee 
Surcharged for Holding Its Own 
Stock as Part of Corpus 


Illinois—Appellate Court 
People v. Canton National Bank, 288 Ill. App. 418. 


Trustee received as a part of estate cer- 
tain shares of its stock. Widow of the de- 
cedent at various times during the year 
of probate requested the trustee to sell 
the stock. Approximately two years after 
decedent died the widow received an offer 
from one Orendorff to buy said stock at 
$275 a share. She informed the trustee 
of said offer. Evidence showed that the 
contemplated purchaser had made other 
offers at about the same figure. An at- 
torney, who represented the Bank as exe- 
cutor and trustee, testified that he told 
officers of the trustee the stock should not 
be carried as a part of the trust funds. 
Witnesses on behalf of the trustee testified 
that during the period of time from March 
14, 1928 (decedent died September 27, 
1926) down to the time of the closing of the 
Bank the stock was reputed among men of 
business experience in that community to 
be a safe and substantial investment, and 
that during that time there was a reason- 
ably ready sale of the stock at about its 
book value, which fluctuated from $240 to 
$142 per share. The Will and Statutes of 
Illinois provide substantially that “any 
trustee, or any and all successors in trust, 
may continue to hold any investment re- 
ceived by him under the trust or any in- 
crease thereof.” 

HELD: Trustee liable for value of 
stock on May 5, 1928, at $275 per share 
(the date and amount offered for -it as 


383 


above) with interest at five per cent per 
annum to the date of the decree, less div- 
idends paid on such stock, and also for the 
amount of the assessment levied by the 
Comptroller of the Currency by reason of 
the ownership of said stock. The Statutes 
above referred to do not give trustees the 
power and authority to hold stock received 
with the trust estate for any particular 
length of time, but only for such period 
as the facts and circumstances of each 
particular case may warrant. By holding 
the stock the trustee placed itself in a 
position where it would be difficult for it 
to be honest and faithful to its trust, and 
it so conducted the affairs of the trust that 
it could not give the utmost fidelity to this 
particular estate without coming in con- 
flict with the personal interest of the bank. 
—\——_0—___—— 

Investments — Propriety of Certifi- 

cates of Deposit for Investment by 

Guardian : 


Wisconsin—Supreme Court 
Guardianship of Uggen, 271 N.W. 326. 


The guardian of an insane person re- 
ceived $3,410 in cash in 1929, and placed 
the money in a bank upon a certificate of 
deposit running for six months. According 
to the wording of the certificate, the amount 
thereof could not be demanded in cash be- 
fore the end of the six months, although 
the officers of the bank assured the guar- 
dian that he could cash the certificate at 
any time, and he did so from time to time, 
for the purpose of withdrawing small 
amounts for the support of the ward, tak- 
ing in each case a new certificate for the 
reduced amount. The last certificate issued 
to him was for $2,582, in 1933; then the 
bank went on a moratorium basis and finally 
paid out $640 in cash and $1,573 in a trust 
certificate payable in the future. There- 
after the ward died, and his administrator 
refused to accept the trust certificate from 
the guardian, demanding cash in lieu there- 
of. 

HELD: (1) A bank’s certificate of de- 
posit is not a proper form of investment 
for trust funds in Wisconsin. 

(2) While a guardian has the right tem- 
porarily to hold property of the estate un- 
invested, to meet expenses of the near 
future, such holding should not ordinarily 
exceed six months, and should be in the 
form of a checking account payable on de- 
mand, rather than a certificate of deposit, 
whose payment cannot be legally enforced 
until the expiration of a fixed period. - 





384 


(3 Since the guardian in this case did not 
invest the fund in a legal form of invest- 
ment, and since he held it for a longer time 
and in a different form than is permitted 
for a temporary holding of uninvested 
funds, he must pay to the administrator in 
cash, the amount of the trust certificate is- 
sued by the bank, with interest thereon at 
such rate as the County Court shall find 
that trust funds invested in legal securities 
would have yielded. 

a | 


Jurisdiction—Power of Probate Court 
to Determine Validity of Contract. 


Minnesota—Supreme Court 


State ex rel. Martin S. Nelson v. Jennie King, as 
executrix of the estate of Arnold N. Nelson. De- 
cided February 26, 1937. 


A claim filed in the estate of plaintiff’s de- 
cedent was disallowed by the probate court. 
Before the time expired within which an ap- 
peal might be taken an agreement was en- 
tered into between plaintiff in her indivi- 
dual capacity, plaintiff as executrix, and 
others. Plaintiff thereafter petitioned the 
probate court to have the agreement set 
aside for fraud and overreaching. 

HELD: The probate court did not have 
jurisdiction to hear and determine the mer- 
its of plaintiff’s petition. It has “No inde- 
pendent jurisdiction in equity or at law over 
controversies between the representatives of 
the estate, or those claiming under it, with 
strangers claiming adversely, or of collater- 
al actions.” Wilson v. Erickson, 147 Minn. 
260, 261, 262; 180 N.W. 93. The court 
stated that a constitutional limitation of the 
jurisdiction of the probate courts necessar- 
ily excludes the equity power to rescind the 
contracts between an executor, administra- 
tor or guardian and a third party, otherwise 
a stranger to the res. 

a 


Life Tenant and Remainderman— Ap- 
portionment of Proceeds of Pre- 
ferred Stock Having Accumulated 
Dividends in Arrears 


New York—Surrogate’s Court, New York County 


Estate of William I. Lander, New York Law Jour- 
nal, March 1, 1937. 


The trustee of a testamentary trust pur- 
chased shares of cumulative preferred stock 
in 1931 and sold them in 1936 at less than 
the purchase price. At the time of sale 
there were unpaid accumulated dividends 
which had not been declared by the corpor- 
ation. The trustee and life tenant urged 
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upon an accounting that the proceeds of 
sale should be apportioned between princi- 
pal and income. The special guardian for 
the infant remainderman urged that the 
entire proceeds should be allocated to prin- 
cipal. 

HELD: The entire proceeds of sale should 
be allocated to principal. 

The Surrogate held that until the divi- 
dend was declared neither the owner of the 
stock nor the life tenant of the trust be- 
came entitled to the dividends. He distin- 
guished cases such as Lawrence v. Little- 
field, 215 N. Y. 561 and Furniss v. Cruik- 
shank, 230 N. Y. 459, involving an appor- 
tionment of the proceeds of sale of unpro- 
ductive real estate, and cases such as Mat- 
ter of Chapel, 269 N. Y. 464, involving an 
apportionment of the proceeds of sale of 
real estate acquired upon the foreclosure 
of a mortgage. 


ee 

Life Tenant and Remainderman—Ap- 

portionment of Real Property — 
Carrying Charges 


New York—Court of Appeals 
Matter of Rowland, 273 N. Y. 100. 


The testator died seized of an interest 
in several parcels of real estate, certain of 
which were productive at the date of death 
but subsequently became unproductive. 

The residuary estate was placed in trust 
during the life of the testator’s widow with 
the income payable to her. The will con- 
tained a discretionary power to sell. Upon 
the property becoming unproductive the 
trustees paid taxes and operating expenses 
out of principal. The trustees later sold 
the property. In an accounting proceeding 
the Surrogate surcharged the trustees with 
the taxes and operating expenses paid from 
principal and directed that the entire pro- 
ceeds of sale of the property which became 
unproductive during administration should 
be allocated to principal. This was unani- 
mously affirmed by the Appellate Division. 
On appeal to the Court of Appeals 


HELD: The decree of the Surrogate 
should be reversed. The trustee was war- 
ranted in paying the carrying charges from 
the principal of the trust and the proceeds 
of the sale should be apportioned between 
principal and income. The court held that 
upon the property becoming unproductive 
there was an equitable conversion. The 
court stated at pages 109, 110: 


“It is not to be presumed that if he [the testa- 
tor] had foreseen the dissolution of the corpora- 
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tion and the surrender of the lease, with a re- 
sultant substantial loss of income to his wife, he 
would not have given an imperative power of sale 
which would result in saving so much as possible 
of the income to his wife or would not have pro- 
vided that if the property be held, the carrying 
charges should be paid out of principal pending a 
sale of the property. We hold, therefore, in the 
circumstances of this case under the provisions of 
the will, that an equitable conversion occurred 
upon the surrender of the lease and that the car- 
rying charges on the Continental Iron Works 
property pending a sale are properly to be charged 
against principal and thereafter upon sale ap- 
portioned. *** 

“The intent of this decision is not to lay down 
a general rule, applicable to all trusts involving 
real property which becomes unproductive during 
administration of the trust. The decision is based 
on the facts of the particular case.” 


—————————— 


Life Tenant and Remainderman — 
Apportionment of Wasting Assets 
— Treatment of Commissions 
Earned After Death of Agent 


Rhode Island—Supreme Court 


Industrial Trust Company v. Johnson W. Parks, 
57 R. I. , February 17, 1937. 


Bill for instructions brought by the trus- 
tees of the testator’s residuary estate. The 
testator was an insurance agent entitled 
under a contract with his company to com- 
missions on the renewal premiums which it 
would receive for certain periods on life in- 


surance policies issued through his agency. 
During the four months following his death 
these commissions amounted to over $15,- 
000 and under his contract with the com- 
pany his estate would be entitled to similar 


commissions in constantly diminishing 
amounts for about ten years, after which 
the right to such commissions terminated. 
Evidence was introduced that the insurance 
company had calculated the value of the 
rights to these commissions as of the date 
of the decedent’s death and found them 
worth $129,074. 

The testator’s will left all his residuary 
estate (which included these commissions) 
in trust to pay certain annuities out of in- 
come, to accumulate and add to principal 
20% of the income, and to pay one-half of 
the balance of the income to a brother for 
ten years and then the principal of this 
half, and to pay the other half of the in- 
come to his niece for life and the principal 
on her death to her issue with other pro- 
visions in case of more remote contingen- 
cies. The trustees asked the instructions of 
the court as to whether these commissions 
were principal or income. 

HELD: There being no specific direction 
on the point in the will and these being 
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wasting and non-income producing assets, 
the trustee should (1) sell the rights to re- 
ceive these commissions if and as soon as 
in the exercise of their considered judgment 
they could be sold for such a price as the 
trustees should deem it wise to accept; (2) 
as to commissions received before such sale, 
apportion them between income and princi- 
pal in the same way as they would have 
been apportioned if the right to receive them 
had been sold at the testator’s death for 
$129,074, and that sum had been loaned at 
interest at the same rate as could have rea- 
sonably been expected from a proper in- 
vestment of that sum in income producing 
securities and such payments had been re- 
ceived by the trustees as payments of the 
accrued interest and on account of the prin- 
cipal of the loan so made; and (3) when 
such rights have been sold or the last pay- 
ment of commissions has been received, the 
present value of said rights shall be recal- 
culated at the rate of interest above de- 
scribed and the apportionment of all pay- 
ments received shall be adjusted accordingly. 
(1) - 


Mortgages — Contingent Remainders 
as Mortgageable Interests 


Iowa—Supreme Court 


John Hancock Mutual Life Insurance Company v. 
Dower, 271 N. W. 193. 


A conveyance of real estate was made to 
L. for life with remainder to the children 
of L., but if L. should die without children 
or heirs, then to the heirs of the grantor. 
Thereafter L. brought an action in equity 
bringing in, as parties plaintiff or defen- 
dant, his wife, all his children, having neces- 
sary guardians appointed for his minor chil- 
dren, and all the living heirs of the grantor, 
to establish the right to mortgage the real 
estate to make certain improvements there- 
on. By decree a commissioner was ap- 
pointed to execute a mortgage in behalf of 
all the plaintiffs and defendants having any 
interest in the real estate. This suit was 
one for foreclosure of that mortgage. The 
various defendants, being all persons inter- 
ested in the real estate or title to it, urged 
the following defenses: 


(1) That the interests of the children of 
L. were contingent remainders and not sub- 
ject to the imposition of any lien or execu- 
tion sale. 

(2) That the plaintiff’s mortgage was in 
contravention of a deed to L. and the terms 
of the conveyance, and that the plaintiff 
was estopped from prosecuting the action 
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by reason of the fact that he had notice of 
the terms of that conveyance. 

HELD: (1) By executing the mortgage 
the defendants warranted that they were 
seized of legal title to the premises in fee 
simple and are estopped from asserting that 
the mortgage was in contravention of the 
deed. 

(2) Although a contingent remainder is 
not of such a nature that liens can attach 
before it becomes vested, and is not subject 
to sale on general execution, it is neverthe- 
less subject to conveyance and mortgage 
and may be foreclosed and sold under 
special execution. 

(3) A Court of equity has inherent power 
to appoint a trustee to mortgage or sell 
real estate when contingent interests are 
involved and it finds that they will be pro- 
tected thereby, and the equity decree in 
the suit to establish authority to mortgage 
the real estate in res adjudicata as to the 
existence of authority in the foreclosure 
proceeding. 

——_o-——_—— 
Powers—Appointment—Construction 
of Power of Life Tenant To Dis- 
pose of Property In Case of Need 


Massachusetts—Supreme Judicial Court 
Lincoln v. Willard, 1937 A.S. 281, February 24, 
1937. 


X devised to his sister, A, “all my right, 
title, and interest in our home on G street 
—for her own, with the -right to sell and 
dispose of the same if she should need to 
during her life time.” He also gave her 
the use of all his money during her life. 
Then followed the clause, “After her death 
I desire that the home place be given to 
P, as she will direct in her will, and as I 
hereby direct.” X owned three-fifths of 
the home and A two-fifths. Some years 
after X’s death A became lonesome and 
invited D and her husband (since deceased) 
to live with her, giving them a deed of the 
property in consideration of their agree- 
ment to take care of her. After three years 
she left them and commenced suit to recover 
the property, in the midst of which she 
died. She received quite a sum of money 
from her brother’s estate, and had a com- 
fortable amount of her own. 

HELD: First, that A did not take a fee 
simple, but a life estate with a limited 
power of disposition, with a vested remain- 
der in P, subject to be divested by the ex- 
ercise of the power. 

Second, that the power was not well- 
exercised by the deed to D. The will ob- 
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viously contemplated that it should be ex- 
ercised only in case of need, and this meant 
financial or physical need, not need of com- 
panionship. Hence the remainder to P took 
effect over the conveyance to D. 


—————_—Q—_—__—__—__. 

Powers—F oreign—Effect of Deed by 

Non-Resident Trust Company Not 
Qualified to Do Business in State 


Washington—Supreme Court 
Townsend v. Rosenbaum, 75 Wash. Dec. 305. 


This was an action against various par- 
ties in interest, including the Wilmington 
Trust Company, to recover the balance due 
on a real estate contract of property in 
Seattle, Washington. The Wilmington 
Trust Company has not qualified to do bus- 
iness in the State of Washington. 

One of the issues was failure to tender 
a marketable title. The Trust Company ac- 
quired the property along with certain per- 
sonal property by virtue of the decree of 
the Washington court probating the last will 
and testament of one John T. McChesney, 
who died a resident of Washington. The 
decree of distribution distributed an undi- 
vided three-fourths of the real estate in ques- 
tion to the Wilmington Trust Company upon 
the trust created by the Will. Tenders of 
a deed signed by the Trust Company were 
made to the defendant Rosenbaum pursu- 
ant to the real estate contract, and Rosen- 
baum refused to accept the deed, one of the 
grounds for the refusal being that the de- 
fendant Trust Company was incapacitated 
to take said property or hold the same in 
trust, because it had not filed its Articles 
of Incorporation in the office of the Secre- 
tary of State of the State of Washington, 
and had not appointed a statutory agent, 
and that, therefore, having no right to re- 
ceive or hold the property, its conveyance 
to the plaintiff conveyed to him no title. 

HELD: The conveyance tendered would 
have passed a good and marketable title as 
against everyone, including the State. There 
is no provision in the statute of the state 
that a contract entered into by a foreign 
corporation, not domesticated or not quali- 
fied, shall be void. The utmost the statutes 
do is to provide penalties on foreign corpo- 
rations for non-compliance. A foreign cor- 
poration can take and hold the title to real 
property situated in a state other than its 
own, and its title can be defeated only by 
an action brought by the state for that pur- 
pose. Prior to such state action, the corpo- 
ration can convey good title. 
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Taxation—Estate — Methods of De- 
termining Value of Stock 


United States—Board of Tax Appeals 


Safe Deposit and Trust Company of Baltimore v. 
Commission of Internal Revenue, 35 BTA No. 39. 


Decedent died November 30, 1931 leaving 
among his assets blocks of: stock of four 
corporations upon which the executor re- 
ported the value at the date of death of de- 
cedent, which value was lower than that 
later determined by the Commissioner. The 
Commissioner’s regulation 80, Article 13 (3) 
sets forth the method of determining the 
value of stocks and bonds at the date of 
decedent’s death and the Board passed upon 
the conclusiveness of these regulations in 
the instant case and held as follows: 


(1) The value of a large block of stock 
at the time of decedent’s death is not con- 
clusively determined by the mathematical 
use of the unit price at which small lots 
were sold on the stock exchange. 

(2) Evidence of other factors affecting 
the value of a large block of stock may be 
considered. 

“A reasonable figure must be fixed with- 
in the bounds of the evidence, and if it be 
not arbitrary it is not important that it 
cannot be rationalized beyond every logical 


objection. *** This conclusion has not been 
arrived at by any dogmatic recognition or 
non-recognition of any so-called ‘blockage’ 
rule, i.e., that a large block of shares of 
one kind is ipso facto to be valued with or 
without relation to the value of one share 


in a smaller block. ‘Blockage’ is not a law 
of economics, a principal of law, nor a rule 
of evidence. If the value of a given number 
of shares is influenced by the size of the 
block, this is a matter of evidence and not 
of doctrinaire assumption and the Commis- 
sioner’s regulations (Article 13) ‘cannot lay 
down a controlling rule of evidence in liti- 
gation concerning the value of stock.’ ” 

In the case of Girard Trust Company 
et al. v. Commissioner of Internal Revenue 
(decided by the Board of Tax Appeals on 
January 27, 1937) the issue involved was 
the value of stock in the Curtis Publishing 
Company owned by the decedent at the time 
of his death. It appeared that he was the 
owner of 134,968 shares of common stock 
and 32,515 shares of preferred stock of the 
Curtis Publishing Company. The common 
stock had been appraised at $103 per share 
and the preferred at $109 per share for the 
purpose of the inheritance tax in the State 
of Pennsylvania, and also by the Commis- 
sioner of Internal Revenue for estate tax 
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purposes. The petitioner did not question 
the Commissioner’s determination of the 
value of the preferred stock, but contends 
that the value of common stock on the date 
of decedent’s death was $65 per share. The 
decedent died on January 9, 1930, and on 
December 20, 1929, the schedule of out- 
standing stock in this company indicated 
that less than 9% of the common stock was 
held by brokers and the public in general 
and testimony showed that this small 
amount of stock was the basis for the mar- 
ket trading. 

HELD: The stock market quotations were 
not the only evidence to be considered in 
the determination of the fair market value 
of a block of stock, but at most, constitute 
evidence to be considered along with other 
evidence, following the rule laid down in 
the Safe Deposit and Trust Company case, 
supra. The Board found that the value of 
the common stock was $70.50 per share on 
the date of decedent’s death. 


0 


Taxation — Income — Deductions for 
Losses from Inter-Trust Sales—In- 
come to Support Minor Children 
Taxable to Grantor 


United States—Board of Tax Appeals 


Schaefer v. Commissioner of Internal Revenue 
Docket No. 80040-80043. 


Frederic Shaefer lived with his wife and 
three children during the year 1932. He 
filed a separate individual income tax re- 
turn for that year. The three children were 
under 18 years of age during 1932 and were 
dependent upon him and received their chief 
support from him except as hereinafter dis- 
closed. The wife filed a separate income 
tax return for 1932 disclosing a net loss. 

In 1922 Schaefer had created three sep- 
arate irrevocable trusts, one for each of his 
three minor children. The Fidelity Trust 
Company was named as trustee in each 
trust. The trustee was directed to collect 
the income of each trust, and, after paying 
expenses and taxes, to pay “at its discre- 
tion from the trust funds such funds for 
the maintenance, support, education, travel 
and general welfare of the cestui que trust 
as requested by his or her mother, or in the 
event of her death by the cestui que trust’s 
legal guardian until he or she arrived at the 
age of 21 years.” Excess income was to be 
held as part of the corpus. The grantor re- 
served the right to change the trustee. 

The trustee in the latter part of 1932, for 
the purpose of reducing the tax on each 
trust, sold and transferred certain securi- 
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ties from each of the trusts to the other two 
trusts. The selling trust was credited with 
the then current market price of the securi- 
ties sold by it and the purchasing trust was 
charged with the then current market price 
of the securities purchased by it. The se- 
curities belonging to each trust were kept 
in separate envelopes and appropriate trans- 
fers were made at the time of the transac- 
tion. Transfer stamps were fixed to the se- 
curities involved. The sales were absolute. 

HELD: A corporation acting as trustee 
of one trust, is, in the eyes of the law and 
for income tax purposes, definitely alien 
from the same corporation acting in some 
other fiduciary capacity. Sales from one 
such fiduciary to another is as real, genuine 
and bona fide as a sale from one person to 
another can be. 

So much of the income from the trusts 
as was used to support and maintain the 
children was taxable to the father because 
to that extent it discharged his legal obliga- 
tion and directly benefitted him. 

The undistributed income was taxable to 
the trusts and not to the grantor and the 
trusts are entitled to deduct losses upon the 
sales of capital assets. 

ee 
Taxation—Inheritance — Validity of 

Tax on Exercise of Power of Ap- 

pointment by Resident Donee over 


Out-of-State Property. 


Washington—Supreme Court 
In re Simonds’ Estate, 88 Wash. Dec. 158. 


In 1929 Elizabeth Crosby, a resident of 
Washington, executed and acknowledged in 
the State of Washington and then delivered 
a trust agreement naming the Lee, Higgin- 
son Trust Company, a Massachusetts cor- 
poration having its principal place of busi- 
ness in Boston, as Trustee. 

The trustor conveyed to the trustee her 
undivided share of the residue of the estate 
of one Lathrop (late of Boston). The bene- 
ficiaries were the trustor’s children, and it 
was provided that the children should re- 
ceive the net income during their lives and, 
upon the death of any of them, the princi- 
pal of the share of such child was to be 
paid by the trustee in the manner provided 
in the last will and testament of such child, 
and in default of such appointment to his 
or her issue living at his or her death, and 
in default of such issue, to certain persons 
named by the trustor. One of the beneficia- 
ries of the trust died intestate in the State 
of Washington in 1934, having exercised the 
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power of appointment described in the trust 
so as to pass to her daughter (also a resi- 
dent of Washington) the life income and 
the power of appointment which she her- 
self had enjoyed under the trust agreement, 
The State of Washington sought to impose 
an inheritance tax upon the property which 
passed to the daughter by virtue of the ap- 
pointment by the first beneficiary. The trial 
court ruled that no inheritance tax was due 
the State of Washington by reason of the 
exercise of the power of appointment by 
the deceased. 

HELD: The Supreme Court reversed the 
decision of the trial court, holding that there 
was an inheritance tax due to the State of 
Washington by reason of the exercise of the 
power of appointment. The Washington 
statute provides that whenever any person 
shall exercise the right of appointment, such 
appointment shall be deemed a transfer tax- 
able under the provisions of the inheritance 
tax laws of the State of Washington in the 
same manner as though the property to 
which the appointment relates belonged ab- 
solutely to the donee of such property and 
had been bequeathed or devised by such 
donee by Will, except that where the donor 
was a resident and the donee at the time 
the appointment takes effect was a non- 
resident, the property shall be taxable as 
having been transferred in the estate of the 
donor. 

The court said that this statute is clear 
and unambiguous, and if the State has the 
power to levy a tax measured by the per- 
sonal property of an intangible nature be- 
longing to its citizens, but which is physi- 
cally outside of its borders, then the right 
to tax would follow, because the property 
in question passed by reason of the will 
made and probated in the State of Washing- 
ton and not otherwise; and also because the 
law of domicile governs the distribution and 
taxation of the assets of a decedent. The 
property passed not by the original trust 
agreement but by the execution of the pow- 
er of appointment. The fact that the trust 
property and the trustee were located in 
Massachusetts and that the Trustee was a 
Massachusetts corporation was held not to 
change this rule. 

The court distinguished the case of Wach- 
ovia Bank & Trust Co. v. Doughton, 272 
U. S. 467, by saying that under the Massa- 
chusetts law, which the court applied in the 
Wachovia case, personal property over 
which one has the power of appointment is 
not the property of the donee but of the 
donor of the power, while under the Wash- 
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ington law the property passed by the ap- 
pointment which the decedent made by 
means of her Will, which appointment was 
made effective by the probate of the de- 
cedent’s will in the Courts of the State of 
Washington, and that, therefore, it is only 
by and through the operation of the Wash- 
ington law that the beneficiaries succeeded 
to the property. The court further held 
that the fact that the trust agreement pro- 
vided that it should be construed and admin- 
istered according to the Massachusetts law 
would bind only the parties to the contract 
and their privies, and that private parties 
by a private contract can not defeat the 
sovereign right of the State to tax. 


a, 


Wills — Probate — Appeal by “Ag- 
grieved Person’’— Who Is 
grieved”. 


“Ag- 


Connecticut—Supreme Court 
Spencer’s Appeal from Probate, 122 Conn. 327. 


The plaintiff, as executrix, trustee and 
individually, appealed from a probate decree 
admitting to probate a will of her husband 
executed in March, 1934. The will named G 
as trustee of all of the property of the tes- 
tator, the income from which was to be paid 
to the plaintiff for life, and the trustee was 
authorized to expend for her benefit all or 
part of the principal in case of serious sick- 
ness or unforeseen emergency of any nature. 

In September, 1934, the testator executed 
a new will, the terms of which were identi- 
cal with the terms of the March will except 
the plaintiff was substituted for G as execu- 
tor and trustee, and no trustee was named 
to manage the trust after the death of the 
plaintiff as trustee and beneficiary. The 
plaintiff claimed in her appeal that the 
March will had been revoked by the Septem- 
ber will. 

The Connecticut statutes authorize an 
appeal from a probate decree by “any per- 
son aggrieved” by it. The question pre- 
sented was whether or not the plaintiff was 
such an aggrieved person. 

HELD: (1) As executrix and as trustee 
the plaintiff was not aggrieved and had no 
such interest as would support the appeal 
because those who would take an interest 
under the last will, received exactly the 
same interest under the first will which was 
admitted to probate. 

(2) As an individual beneficiary the plain- 
tiff was an aggrieved person and entitled to 
take an appeal because she does have a pe- 
cuniary interest in determining the extent 
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and manner in which the powers of the 
trustees might be exercised in expending 
the principal for her benefit. Under the 
March will these discretionary powers were 
vested in G, whereas in the September will 
she had the exclusive power of determining | 
all questions concerning the administration 
of the trust due to the omission of G as 
trustee. 


a 
Introducing Our Legal Editors 
Raymond M. Remick 


Raymond M. Remick, legal contributing 
editor for Pennsylvania, was born in Phila- 
delphia, June 16, 1885. He completed a 
course of studies at the William Penn 
Charter School in 1903, and was admitted 
to the bar of the Supreme Court of Penn- 
sylvania on January 31, 1910, having pur- 
sued a course of study at Temple University 
and in the office of the late John Douglass 
Brown. After a period of general practice 
he became, in 1920, a member of the firm 
of Pritchard, Saul, Bayard & Evans, and 
when that partnership was dissolved in 
1921, a member of the firm of Saul, Ewing, 
Remick & Saul, since which time he has 
specialized in practice in the Orphans’ 
Court. During that period he compiled 
several books on the subject, viz: Pennsyl- 
vania Statutory Law of Decedents’ Es- 
tates, published in 1922, Guide to Admin- 
istrators, Executors, Guardians and Trus- 
tees, published in 1923; and Pennsylvania 
Orphans’ Court Practice, 2nd Edition, pub- 
lished in 19382. 


ee 
Indiana Editor Accep:s New Post 


Leo M. Gardner, our associate legal 
editor for Indiana, has accepted a posi- 
tion as legal counsel to the High Com- 
missioner of the Philippine Islands. Mr. 
Gardner remains with the firm of Jones, 
Hammond, Buschmann & Gardner, but in 
view of his new connection, it will be im- 
possible for him to continue to repre- 
sent Indiana for Trust Companies Maga- 
znie. However, he expresses the hope that 
he will renew his association upon his re- 
turn from the Islands. The magazine 
takes this opportunity to express its ap- 
preciation for Mr. Gardner’s services in 
the past, and to wish him success in his 
new capacity. 

William H. Krieg, a member of the 
same firm, will serve as sole contributor 
for Indiana. 
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